
r
1 -

'r  f

Special Double Issue

r' /7

Sj,

$6 Vol. 10 No. 2-3

A

a ' a

•

I
1
1

1 • 1

I

•

March 1988



N.C. Center  for Public  Policy  Research
Board of Directors

Chairman
Thad L. Beyle

Vice Chair

Keith Crisco

Secretary
Karen E. Gottovi

Treasurer

V.B. (Hawk)  Johnson

Thomas L. Barringer
James Bell
Beverly A. Blount
Daniel T. Blue, Jr.
Ruth Cook
Daphne T. Copeland
Francine Delany
Walter DeVries
William H. Edmondson
Charles Z. Flack, Jr.
Joel L. Fleishman
Virginia Ann Foxx
R. Darrell Hancock
William G. Hancock, Jr.
Mary Hopper
Betty Ann Knudsen
Helen H. Laughery
Thelma Lennon
Isaac Miller
Pat Nedwidek
Ed O'Neil
Roy Parker, Jr.
Betty Chafin Rash
H. Smith Richardson, Jr.
Grace Rohrer
Jerry Shinn
McNeill Smith
Asa Spaulding, Jr.
Robert W. Spearman
Geraldine Sumter
Mary Pinchbeck Teets
Frances Walker
Cameron West
Betty H. Wiser

Executive Director
Ran Coble

The North Carolina Center for Public Policy Research

is an independent research and educational institution formed to

study state government policies and practices without partisan

bias or political intent. Its purpose is to enrich the dialogue be-

tween private citizens and public officials, and its constituency

is the people of this state. The Center's broad institutional goal

is the stimulation of greater interest in public affairs and a bet-

ter understanding of the profound impact state government has

each day on everyone in North Carolina.

A nonprofit, non-partisan organization, the Center was

formed in 1977 by a diverse group of private citizens "for the pur-

pose of gathering, analyzing and disseminating information con-

cerning North Carolina's institutions of government" It is guided

by a self-electing Board of Directors and has individual and cor-

porate members across the state.

Center projects include the issuance of special reports on

major policy questions; the publication of a quarterly magazine

called  North Carolina Insight;  the production of a symposium

or seminar each year; and the regular participation of members

of the staff and the Board in public affairs programs around the

state. An attempt is made in the various projects undertaken by

the Center to synthesize the integrity of scholarly research with

the readability of good journalism. Each Center publication rep-

resents an effort to amplify conflicting views on the subject un-

der study and to reach conclusions based on sound rationaliza-

tion of these competing ideas. Whenever possible, Center

publications advance recommendations for changes in govern-

mental policies and practices that would seem, based on our

research, to hold promise for the improvement of government

service to the people of North Carolina.

Center Staff Interns
Jack Betts Marianne Kersey Suzanne Goyer
Bill Finger Katherine Bray Merrell Kim Kebschull

Lori Ann Harris Sharon Moore Richard Leddon
Melissa  Jones Nancy Rose

NORTH CAROLINA INSIGHT is a quarterly  magazine published by the North Carolina Center for Public Policy Research, Inc.
(a nonprofit, tax-exempt corporation), P.O. Box 430, Raleigh, N.C. 27602. Telephone (919) 832-2839. Annual membership rates: In-
dividual, $24; Organizational, $30; Supporting, $50; Corporate, $100; Supporting Corporate, $250; Patron, $500; Benefactor, $1000.
Third class postage paid at Raleigh, N.C. Copyright 1987 by the North Carolina Center for Public Policy Research, Inc. Articles may
not be reprinted without permission. Graphic design by Carol Majors. Production by PUBLICATIONS UNLIMITED. Printed by Ed-
wards & Broughton Co. Raleigh, N.C. The Center is supported in part by grants from the Mary Reynolds Babcock Foundation and
the Z. Smith Reynolds Foundation, as well as by corporate contributions and 600 corporate and individual members across the state.
This issue made possible in part by a special grant from the Grace Jones Richardson Trust. The views expressed in this publication
are those of the authors and are not necessarily those of the Center's Board of Directors or staff. Published March 1988.

Cover: Carol Majors



rGJSJILLIiIL.
lG,c r+•;
7NE WF`£P ;•f

ltv

Editor

Bill Finger

Associate Editor

Jack Betts

Art Director

Carol Majors

Production

PUBLICATIONS

UNLIMITED

North 40

Carolina

Insi

Vol. 10,  No. 2-3
Special Double Issue

FEATURES

2 When It Comes  to Environmental Politics,

Who's Leading Whom?

10 Who  Makes Environmental  Policy?

POLICY ISSUES

40 Municipal  Wastes: Trying To Make

Molehills Out of  Mountains  of Trash

53 Clean Water -A Threatened  Resource?

70 Upcoming Issues on the Coast

73 What Are Wetlands?

78 Hazardous and Radioactive Wastes:

A High Anxiety Problem

89 Hazardous Waste Issues:

Balancing Real Fear With Real Facts

94 Protecting the Land and Developing

the Land - How Can We Do Both?

107 The Hardison Amendments:

Time For a Reappraisal?

DEPARTMENTS

118 In The Courts: North Carolina's

Constitution Comes of Age

121 In The  Legislature:  The Legislative Rule

Reforms of 1987 - Of Paper

Tigers and  Will-Power

127 Memorable Memo

t
March 1988

-Seth Effron

-Bill Finger

and Jack Betts

-Tom Mather

-Frank Tursi

and Bill Finger

-Todd Miller

-Suzanne Goyer

-Dee Reid

-Truman L. Koehler Jr.

-Larry Spohn

-Jack Betts

-Katherine White

-Art Eisenstadt



  Politics and the Environment in North Carolina
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More than 2,000 people pack the gym at Lexington Senior High School for a North Carolina Hazardous Waste

Treatment Commission public hearing. Thousands more were seated elsewhere around and outside the school.

When It Comes to Environmental

Politics, Who's Leading Whom?

by Seth Effron

North Carolinians are a particular  lot. They want new jobs,  new industries,

and economic growth .  But they don't want to ruin the environment to get them,

and in the  past few years,  the state 's citizens have become much more vocal in

giving their elected and appointed leaders this message . This upheaval  in public

sentiment is beginning to have an impact in  safeguarding  local areas  from what

residents view as potential polluters - waste treatment  facilities,  waste repositories,

landfills,  real estate developments ,  drainage  of wetlands,  and the  like. How has

this trend made  itself felt in the halls of government? And will it  be a lasting

trend?

k
0
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G
ov. James G. Martin

glanced out the window
onto a downtown street in Sal-
isbury on a bright fall day last

October. The colorful autumn

foliage was obscured by the

dark political clouds he senses
are forming. On this day, it is a mere year until voters

go to the poll to decide whether Martin will be
granted a second four-year term. And what does the

Governor see greeting him? Scores of worried-

even scared-protesters carrying placards bearing
the skull and crossbones and protesting a proposed

hazardous waste facility.

But it will take more than any candidate's con-

siderable political skills to solve a potential political
problem facing not just the Governor, but any state

officeholder. Throughout the state, and particularly
in the Piedmont, citizens have organized in huge

numbers to voice concerns on environmental issues.

More than 15,000 people attended a public meeting

in Lexington to protest the possibility of a hazardous

waste disposal site in the county. They filled a high

school auditorium, spilled over into the cafeteria and

classrooms, and packed the football stadium.

What these officeholders are seeing-and what
Democratic and Republican politicians alike are

taking serious note of-is that environmental issues

are moving up on the priorities voters take with them

into the voting booths.

At the opening of the 1987 legislative session,

Lt. Gov. Robert B. Jordan, Martin's likely chal-
lenger for re-election, stressed an environmental

protection agenda stronger than any proposed in

more than a decade. And Martin, emerging from a

policy and politics Cabinet retreat in late October,

elevated the task of protecting the coastal environ-

ment to a list of his top five governmental priorities.

Dbviously, both men see the environment as an

important issue-both in protecting the state's re-

sources and in safeguarding their political futures.
Martin, a Republican, and Jordan, a Democrat, face

each other in this year's gubernatorial election.

Public Support Is Growing

This renewed emphasis on environmental pro-tection reflects an official realization of what

the public wants. Since the 1970s, voters throughout
the nation-and in North Carolina-haverepeatedly

expressed strong support for strict stewardship of the

environment, even when faced with tradeoffs that

might result in raising taxes or slowing economic

development.

Consider the following:

  53 percent nationally oppose relaxing envi-
ronmental controls to allow more economic growth

and development, according to a 1987 Gallup Or-

ganization  poll, while 38 percent favor relaxing

controls and 9 percent don't know.'

  59 percent nationally support increasing
spending on improving and protecting the environ-

ment while just 4 percent would cut spending, 34

percent would keep it the same, and 3 percent said

they didn't know 2
  47.4 percent of North Carolinians say envi-

ronmental protection laws aren't strong enough,

37.8 percent say they're about right, 2.6 percent say

they're too strong, and 12.2 percent said they didn't

know, according to a 1983 poll by the state Office

of Budget and Management.'

  The number of people in the state saying

environmental protection is overemphasized at the
expense of economic growth has dropped over

time-reflecting more concern for environmental

issues.  In 1982, 18.5 percent of those surveyed by

the state said environmental protection is overem-
phasized at the expense of economic growth. Two

years later, that share dropped to 12.2 percent.4

  Nearly two thirds-64 percent-of the
state's citizens agreed with the statement that

"protecting the environment is so important that

requirements and standards cannot be too high, and

continuing environmental improvements must be
made, regardless of cost," according to a Friends

of the Earth Foundation poll in 1983. (The New
York Times and CBS News asked the same question

in a national poll, and 58 percent of the respondents

agreed with it.) TheFriends of the Earth poll in North

Carolina also found that the respondents identified
"controlling hazardous waste" as the biggest envi-

ronmental problem facing the state.-'

"Environmental concerns  are a  higher priority

for people in this state and nationally," says John

Crumpler, a Jordan aide and manager of the Lieuten-

ant Governor's campaign for governor. "People talk
more about it, read more about it. There are prob-
lems that have to be dealt with-and we have to deal

with them now."

This concern for the environment in North

Carolina mirrors a national trend, according to Neal
Peirce, contributing editor of the  National Journal.

"If you want solid proof that the environment is now

rivaling the economy and employment as central

Seth  Effron  is a capital correspondent  for the  Greensboro

News & Record.
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concerns of the American people, check outwhat the

states are doing," says Peirce.6 The states are beefing

up their environmental protection programs across

the board. They have been spurred by some of the

same factors at work in North Carolina. First, the

awareness of hazardous waste problems has
prompted more demands for environmental action.

Second, notes Peirce, "The anti-environmentalism

of the early Reagan years may have had a backlash,"

prodding politicians and state policymakers to take

on polluters. And third, federal agencies and laws
have "handed enforcement off to the states," leaving

state officials with the job of environmental protec-

tion.

North Carolina legislators have begun to sense

the increased public sentiment in favor of environ-
mental protection issues. At the close of the 1987

session of the General Assembly, N.C. Sierra Club

and Conservation Council of North Carolina lobby-
ist Bill Holman declared it "the best session for

environmental legislation since the 1973-74 ses-

sion."  It was that biennium that many environ-

mental observers consider a landmark period for

environmental protection in North Carolina. During

the 1973 regular  session and the 1974 short  session,

the General Assembly adopted major environmental

'1W EUILL Its
"Yrjti DRINK
THE WATER 1

POSDiv

6

bills, including legislation to control sedimentation
runoff at construction sites, and the Coastal Area

Management Act.7

A Good Legislative Session for

Environmentalists in 1987

W hen the gavels hammered the adjournment of
the 1987 session, several issues dear to the

hearts of environmentalists, and which had been

repeatedly defeated in previous sessions over thelast

decade, had been voted into law. The list included

legislation:

  Banning detergents containing phosphates

that encourage algae growth in rivers and streams

and endanger other fish and plant life;`
  Requiring responsible parties to clean up

their hazardous waste dumps;9

  Limiting the size of commercial hazardous

waste treatment plants by limiting the amount of

wastewater discharge,1° a measure aimed spe-

cifically at stopping construction of a hazardous

waste facility by GSX Corp. on the Lumber River in

Robeson County;

  And prohibiting the shallow burial of low-

level radioactive wastes 11

Pl.J Ct R •

Steve Adams and Noni Rhodes hold up their signs of protest at

the Oct. 26, 1987 Hazardous Waste Treatment Commission

public hearing in Lexington.

4 NORTH CAROLINA INSIGHT



441
n wildness

is the preservation

of the world."

Henry David Thoreau

Not only that,  but three other bills sought by
environmentalists passed the House of Representa-

tives ,  and thus remain alive in the Senate for the 1988

short session in June. That listincludes bills to create
an underground storage tank cleanup fund;12amend-
ments to the sedimentation control law that would
prod developers to clear their sedimentation control

plans before beginning a project;` and a bill to

encourage least-cost energy planning.'4
Not everyone agrees that all these bills are

protective of the environment ,  of course .  The Martin

administration considered the phosphate ban as a
"window dressing "  bill, and the bill limiting waste-

water discharge from hazardous waste treatment
plants to be anti-environmental bills, says Ernest A.

Carl, Martin's deputy secretary of natural resources

and community development. Carl says the admin-
istration estimated that phosphates would be re-

duced only about 5 percent under the new law, while

the Martin administration would have preferred to
require municipalities to extract the phosphate at

wastewater treatmentplants.  Ironically,  Carl' s boss,

and Martin's Secretary of Natural Resources and

Community Development,  Tommy Rhodes, sup-
ported the phosphate ban when he was in the General

Assembly,  but switched positions when he took the

cabinet post.

Carl also said the administration considered the

anti-GSX facility bill to be harmful to the environ-
ment,  because it would stop or delay a hazardous

waste facility that could help North Carolina clean

up its wastes. "Some of these bills are just window-
dressing bills,"  contends Carl.

In earlier years, Holman noted , "all environ-

mental bills were viewed with suspicion.  Now, all
legislators are calling themselves conservationists

and environmentalists."  Holman credits many of
the 1987 victories to a new attitude in the Senate,

where Lieutenant Governor Jordan named a Com-
mittee on the Environment and endorsed bills calling

for the phosphate detergent ban and for a cleanup of

abandoned waste dumps.

The 1987 success was a marked change from the
session a decade ago when environmentalists la-
mented the lack of support for environmental legis-
lation. In 1973 and 1975,  the General Assembly

passed legislation restricting state environmental
quality standards to the level of those of the federal

government, and in 1977 a "bottle"  bill to control
litter from beverage containers was defeated. "We

haven ' t passed any environmental control legisla-

tion .  We've passed relaxing legislation ,"  fumed

then-state Sen.  Cass Ballenger (R-Catawba),15 now a
Congressman from the 10th Congressional District.

Steve Meehan,  then a spokesman for the Department

of Natural and Economic Resources,  lamented: "It
would be more difficult to pass some of the same
laws we 've got now if it were coming up this time

(1977)."

For years,  state Sen.  Ollie Harris (D-Cleveland)

was a leader among pro-business legislators who

successfully fought much of the legislation sup-

ported by environmental groups .  He opposed much

of the environmental legislation passed during the

1987 session. Harris, who says he's not anti-envi-
ronment but feels people need to know the cost of

environmental legislation,  says the public is more

aware of environmental issues now. "I think it has

become a big issue because of things that have

happened and the publicity of environmental prob-

lems," he says. "I think that the general public is

more sensitive."

Internationally,  the disasters at the Chernobyl
nuclear power plant in the Soviet Union and the

MARCH 1988 5



Major Environmental

1984 -87: U.S.  1985-86 : Citizens  1986 : Chernobyl
Forest Service's '50 convince state au- explosion reverber-
Year Plan' for thorities to dose ates in massive op-
expanding clearcut- down Mitchell Sys- position to licensing
ting and reducing tems' incinerator of Shearon Hams
hunting draws con- despite owners dose nuclear power plant
tinuous protest and ties to the governor. 15 miles from
improved but still Raleigh.
contested redrafts.

1986 :  Selection of
western N.C. as potential
site for high-level radi-
oactive waste disposal
prompts widespread 1984-87: Citizens win support of local
opposition.  Reagan officials and legislators but have yet to kill
officials back off but still a proposal by GSX Inc.  to build a large
lose Republican seats in hazardous waste treatment facility near
Congress. the Lumber River.

1984-86: An alliance of three poor but determined counties
pressures state officials into denying U.S. Ecology's permit request to
operate a low-level radioactive waste incinerator.

chemical tragedy in Bhopal, India have aroused

worldwide attention. Nationally, the accident at the

Three Mile Island nuclear plant in Pennsylvania and

the Love Canal waste dump in New York have
stirred the fears of environmental accidents. Closer

to home, the PCB dumping along North Carolina
roadsides in 1978, fishkills and diseased shellfish in

the Pamlico Sound, reports of abnormal cancer

deaths in the Chatham County community of

Bynum, and the explosion of a hazardous waste

facility in Durham have stirred up more than head-

lines (see map, above, for more). In North Carolina,

the issues of hazardous waste and low-level radioac-

tive waste disposal are no longer abstract problems

to be solved in the distant future. "The general public

... has become aware of the dangers, and there are

dangers," Harris says.

John Runkle, president of the North Carolina

League of Conservation Voters, believes one reason

for the 1987 successes is the increased public atten-

tion. "It doesn't take many public meetings where
4,000 or 15,000 people show up ... for politicians to

line up on that side," Runkle says. And the public is

acutely aware of environmental risks. "People un-

derstand if they don't make a fuss, they're going to

get it," such as hazardous and low-level radioactive

waste treatment and storage facilities for which the

Controversies, 1982-87

1983-85: Fire at Ar-  1982: State buries 1982 .84: A new
mageddon Recycling  7,223 truckloads of coalition of fishermen
Co. triggers neigh-  PCB-laced dirt  in a and environmental-
borhood organizing, new landfill.  Mass ists defeats First
passage of Durham's marches and 523 Colony Farms' plan
'right-to-know' law,  arrests make toxic to stripmine peat
and More electoral  waste disposal a hot from 15,000 acres of
victories  for progres-  issue statewide.  wetlands.
sive biracial coalition.

0

1983 -86: Developers
of tiny Permuda Island
lose a precedent-
setting fight with
Stump Sound farmers
and fishermen.

state is seeking locations . "The environmental prob-

lems have reached  apointin  many areas where much

of North Carolina will be completely degraded," he

adds.

Environmentalists  Becoming a

Political Force

I ncreasingly, local groups opposed to an environ-
mentally-sensitive development project or a

waste treatment site are able to delay decisions, force

changes in plans, or sometimes to stop projects. The

PCB landfill in Warren County, established in 1980,

was an early case, when the state built the landfill

despite the protests (and the arrests of 523 oppo-

nents) of local residents. Since then, grassroots

citizen organizations and spontaneous outpourings

of opposition-such as the hordes that turned out in
Lexington to protest a treatment facility last Octo-

ber-have become more involved.
The Institute of Southern Studies in Durham

commented on the success of these groups recently.

"In a remarkable number of cases, local citizens

groups-even those in relatively isolated rural areas

-have won significant victories against impressive

odds. They have forced state policy makers to

change regulations, enact new laws, and enforce

6 NORTH CAROLINA INSIGHT



Gov. Jim Martin

existing  environ-

mental standards.
They have built ad

hoc coalitions and

enduring organiza-

tions,  occasionally

across race lines,
more often across

class and cultural

divisions  within the

white community.

And they have

moved from crisis-

oriented ,  hit-and-

miss organizing to sophisticated political lobbying

and effective electoral activism."16

Martin administration officials strongly object
to characterizing these public protests as pro-envi-
ronmental. On the contrary, they contend, the mass

protests and the opposition to waste treatment facili-

ties are anti-environmental,  because they mean de-
lays in constructing facilities to clean up environ-

mental problems. "All these protests were starkly

anti-environmental,"  says Carl. "In each case the
material to be handled already exists and is being
processed in a dispersed,  makeshift and dangerous

way. They were simple `not-in-my-backyard' out-

pourings of emotion and fear."

The Governor himself argues it's a matter of

semantics. "There's a psychology that develops

around something called hazardous waste," the Gov-

ernor said at a December 1 press conference. "Sup-

pose instead of the terminology having been settled

on several years ago of calling it hazardous waste,

suppose it had been named recycled industrial by-
products. Would you be any more concerned as an

individual, would you be any more afraid of that

than industrial products? Would you be any more

concerned about the paint thinner that goes to a

recycled byproducts factory, than you are about the

paint thinner in your own garage?  I don't know. I

think there's a psychology that's generated about it.

The term hazardous waste leads everybody, all of us,

to think of the worstpossible ingredients. And that's
not really  what hazardous waste is."

Environmentalists,  however,  say the record is

clear.  Many-not all- hazardous wastes are dan-

gerous,  and some are lethal.  The government has

an obligation to see to it that they are treated proper-

ly to protect the public health as well as the natural

environment, they say.

The standoff between environmentalists and

staff officials illustrate one particularly tough part of

solving environmental issues-both sides want to
have it both ways. That is, environmental groups

want the environment cleaned up,  but they don't
want facilities to do that built in their neighbor-

hoods. And state officials want to construct and

operate facilities to clean up various environmental

problems, but they don't want the public to be
concerned about where those facilities are put or

how they are operated.

Holman, the principal environmental lobbyist

(and the 6th most effective, according to the 1985
survey of legislators, lobbyists,  and capital news

correspondents by the N.C. Center for Public Policy
Research),  says the grassroots opposition has helped

create legislative successes. " I basically think the
legislature is catching up with public opinion ,"  notes

Holman. "More and more legislators are hearing

from their constituents about environmental prob-
lems and are becoming more responsive to those

concerns."
Holman is reluctant to say there' s a trend in

environmentalists '  favor . " It's too early to tell if it's

a trend,"  he cautions . " It will depend on who is the

next lieutenant governor.  I do think the environ-

mental issues are getting more debate, and they are

starting to pass not only the House but also the
Senate.  In the past, the Senate was rather hostile to

environmental legislation."

In 1987,  the Senate was warmer to environ-

mental legislation,  and environmentalists want to

keep it that way. They're looking hard at the 1988

race for lieutenant governor, where one of their

primary villains- state Sen. Harold Hardison (D-

Lenoir)- is running with strong backing from busi-

ness and industry groups.  Runkle compares Har-

dison to James Watt, PresidentReagan's discredited
former Secretary of the Interior who was forced to

resign after policy and public statements that infuri-

ated a variety of liberal and conservative environ-
mental organizations.

Hardison au-

thored a series of leg-
islative initiatives-

the "Hardison amend-

ments"-which re-

quire state environ-

mental regulations to

be no more restrictive

than those called for

by federal law and
regulations (seep. 107
for more).  Runkle

says his group is plan-

Bill Holman

ft
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Lt. Gov. Bob Jordan

ning to get involved in

the Democratic pri-

mary for lieutenant

governor to point out

Hardison's record.

"Hardison has been

the leader of the anti-

environmental forces

in this state.... We

really need to show
voters where he has

stood," Runkle says.
Hardison says

he's not troubled by

this. "It doesn't bother me one bit," he says. "Some

people are saying I'm a born-again environmental-

ist, but I'm today like I was 30 years ago. I'm trying

to do what is best for the people of North Carolina."

Hardison says he's pro-growth, not anti-environ-

ment. "To say someone is anti-environment is just

ridiculous. No one wants to do anything to hurt the

environment."

Dangerous Political Ground

R ecent N.C. campaigns show how environ-
mental issues  can be hazardous to political

health. Bill Hendon is one who knows. The environ-

ment-particularly the disposal of radioactive
waste-may have been the decisive issue in the 1986

campaign in the 11th Congressional District race

between incumbent Republican Hendon and Demo-

cratic challenger Jamie Clarke. The two had traded

terms in the seat since 1982. In early 1986, federal

Energy Department officials released a list of poten-

tial sites  for an eastern high-level radioactive waste

repository. High-level radioactive waste is spent

fuel from nuclear power plants, and the federal

government was eyeing a site in the western part of

North Carolina, among other states.

Residents mobilized to fight it. Even though the

federal government  announced it was going to delay

the search for an eastern site (a decision that was
rescinded after the 1986 election), Clarke focused on

the radioactive waste disposal issue and other envi-
ronmental  issues to  defeat Hendon. "It was the issue

in the 1986 campaign," says Terry Garren, Clarke's

administrative aide, who ran the 1986 campaign.

Garren believes that concerns over the fragile moun-

tain environment in an area heavily dependent on

tourism hurt Hendon. "People saw a clear and pres-

ent danger. And environmental concerns are grow-

ing in our  area," Garren says. When the voting was

over, Clarke was back in, and Hendon was out of a

job.

Making Political Hay

A s Governor Martin takes the environmental is-
sue on the campaign trail, his rhetoric is partly

meant to assure residents that he believes a hazard-

ous waste disposal site is safe and will dispose of
many common household substances. But it also

gives the Governor a chance to blast away at the

Democrats and the legislature. At the celebration of

the 100th anniversary of Cannon Mills in Kannapo-

lis, for instance, Martin criticized Democrats for

"pulling a fast one" when it passed the anti-GSX

legislation.'' And earlier, Martin criticized Demo-

crats forproposing cuts in state environmental budg-

ets, and aides said those cuts might cause "severe

havoc" in the state environmental protection pro-

grams.

In his statements, Martin seeks to deflect con-

cern about the location of the treatment facility away

from his administration, which ultimately will make

the siting decision, and onto his favorite whipping

boy-the legislature. Martin said it was an "arbi-

trary" and "political decision" to set an abnormally

high wastewater discharge dilution ratio in the GSX

bill (see p. 78 for more on this point). Martin said the
law, backed by statewide environmental organiza-

tions, was engineered by Democratic legislators

from the eastern part of the state to keep sites out of
their districts. "They [Democratic leaders] pulled a

fast one there. It wasn't a sound way to base the

decision. It was a political decision," Martin said.

Martin's advisors believe the Governor, with

his science background (a doctorate in chemistry),

has a good environmental record since taking office.

In fact, agrees Holman, environmental management

has  improved under Martin. "The Division of Envi-

ronmental Manage-

ment has been more

aggressive since Gov-

ernor Martin was

elected," says Hol-

man. "Civil actions

against polluters are

up, and the water qual-

ity section is more

active that it has been.

That is truly one of the

positive things that
has happened at

NRCD."

Ernest A. Carl

8 NORTH CAROLINA  INSIGHT



While the Governor did not have much luck
with the legislature, his aides hand out a long list of
Martin initiatives on the environment. Under his

administration, they say, the EMC has limited the
amount of phosphates that municipal water treat-
ment plants can put into nutrient sensitive water-

sheds; the EMC has increased enforcement actions
by 250 percent over the previous administration; the

EMC has beefed up water supply classifications to

protect watersheds; and the EMC has adopted the

state's first coastal stormwater runoff regulations.
In addition, the Governor has strongly recom-
mended a number of pro-environmental actions, not

all of which the legislature has funded. Martin

sought a large increase in staff to oversee leaking fuel
tank problems, but the legislature reduced his re-

quest; the Governor sought a $50 million state parks

bond issue, but the legislature rejected it; and the ad-
ministration requested and got approval for more

than $8 million for a new environmental manage-
ment laboratory.

Thus both the Governor and the Lieutenant

Governor can campaign on some environmental ac-
complishments. For his part, Jordan can hit the

campaign trail taking credit for the creation of the

Senate Committee on the Environment, for helping
pass the phosphate ban, for backing standards on the
treatment of low-level waste and for initiating a

legislative study on consolidating state environ-
mental programs.

Despite Martin's improvements in environ-

mental regulation, the public may not know much

about Martin's record on the environment. Instead,

voters may recall the Governor's promise during the

1984 election to oppose the Hardison amendments.

But since then, Martin has made no visible effort to

do so. No doubt he'll hear about it again. Environ-

mentalists plan to mention it in 1988, when Martin

will be the first Republican governor to seek a sec-

ond four-year term in office. Martin likely will be

seeking his share of the green vote, as the environ-
mental electorate is sometimes called, just as he

seeks the votes of other segments of the electorate.
Maybe that's one reason that Martin has decided to
move some other environmental issues, such as his

new emphasis on coastal concerns, onto his priority

agenda.

At the same time, Lt. Gov. Robert Jordan faces

his own challenges on the environment. The envi-

ronmental lobby, flush with its success from 1987,

will be pressing for further gains in the Senate.
Jordan's challenge will be to continue to build his

own environmental image and record, just as the

Governor seeks to do the same-and to convert that

image into votes.

How much impact the environment will have on

the election is a matter of debate, but the record

shows that environmental questions  have  influenced
elections. Larry Sabato, a political scientist at the

University of Virginia, notes that the green vote has
had a regular influence on statewide elections for

nearly two decades. In the 1970s, he wrote, intra-

party and interparty politics were important factors
in gubernatorial elections, "but new issues also came

to the fore. One of these was environmentalism.

From Earth Day in 1970 onwards, environmental

concerns helped to defeat some pro-growth, pro-
industry governors. About one-tenth of all guberna-

torial defeats after 1969 could be traced to a concen-

tration on environmental preservation.""

That's ample testimony to the power of environ-

mental politics. M]
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  Environmental Agencies in North Carolina

Who Makes Environmental

Policy?

by Bill Finger and Jack Betts

T ommy Rhodes slipped into
the legislative committee

meeting and found one of the

few vacant seats. Legislative

fiscal analysts were explaining

line-by-line a 29-page "Inven-

tory of Environmental Pro-
grams," complete with budget figures, program re-

sponsibilities, and other information. The five

members of the legislative Study Commission on

Consolidation of Environmental Regulatory Agen-

cies' attending that Dec. 4,1987 meeting had already

heard Lt. Gov. Robert B. Jordan III endorse consoli-

dation efforts. The views of Gov. James G. Martin

were to be presented later in the morning by Rhodes,

the Secretary of Natural Resources and Community
Development (NRCD).

Nearing the end of the fiscal presentation, the

analyst mentioned that federal money came to

NRCD's Division of Forest Resources from the

Pentagon for abomb range in Dare County. Snickers

rippled through the standing-room-only crowd of

about 100. Rhodes chuckled, leaned to the person on

his left, and whispered, "We put out the fires." The

man looked puzzled. Was Rhodes speaking in

metaphors? "We really do," Rhodes went on. "The

Pentagon contracts with us to go in and put out the

fires after they do their practice bombing."

Bill Finger  is  Editor and Jack Betts is Associate Editor of

North Carolina Insight.
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When the fiscal presentation ended a few min-

utes later,  Rep. Joe Hackney  (D-Orange ),  the co-

chairman presiding at the meeting, called on the Sec-
retary of Natural Resources and Community Devel-

opment  (NRCD ) to present the administration's pos-

ition on consolidation.  Rhodes, a salt-and-pepper-
haired former legislator,  flipped his papers into a

briefcase and moved forward.  At home in his old

stomping ground, Rhodes got right to the point in his
remarks.

"It's difficult for citizens to find the proper

agency" for a problem with the environment,

Rhodes said . "The agencies often seem to be in

conflict with each other.... It may be time for rea-
lignment."  Rhodes listed nine criteria that should be

applied to any effort at consolidation,  ranging from

reducing duplication to providing the public with a

focal point.

As the  meeting wound
down,  Hackney mentioned
that the staff had a new com-

puter software package that
could draw organizational

boxes. "The only problem is,"

spoke up George Givens,

counsel to the committee, "I
need to know what to put in

the boxes." Guffaws bounced

off the cinder block walls of
the meeting room.

Consolidation of envi-
ronmental agencies-as

Hackney, Jordan, Rhodes,

and others have made clear-

is not an end in itself. A
number of states have re-

cently addressed the issue of

the burgeoning number of

environmental programs.

Maryland,  for example, re-

cently reorganized and consolidated  its environ-
mental and natural resource agencies.  To provide a

basis  for discussion,  the Fiscal  Research Division
reviewed  the overall funding and staff levels of the

various N .C. agencies  involved with environmental

protection  and management,  which helped the

committee members to understand their task.'
Another way to view the  same set of questions is to

examine the various agencies and spending accord-

ing to environmental function .  How much does the

state spend on water quality,  or land use, or hazard-

ous waste management,  or protecting the fragile
coastal environment?  And what agencies  have re-

sponsibilities  for which  programs? How do they
work?

The tables  in this article  are designed to provide

a quick and handy guide to the major environmental

protection  and management programs within state

government  by function.  The table  does not in-

clude a program description of the firefighters who

put out the bombing fires, for example ,  but you will

find a line in the land management table for protect-
ing the state' s forests.

Deciding what exactly is an "environmental

function"  is not easy  to do.  The Fiscal  Research

inventory, for example,  did not include  the state

parks and recreation program,  which cost  the state

$5.4 million last year.' These  tables do include this
program.

In this assessment,  state environmental protec-

tion and resource management programs fall into six

The need for

development of

natural resources

does not justify

writing off the

environment.

-Felix G. Rohatyn

general categories:  water,
land, hazardous materials and

waste management,  air, plant

and wildlife ,  and miscellane-

ous. Hazardous materials and

waste management have be-

come such important environ-

mental issues that they merit

special attention due to the
growing number of agencies

and programs grouped around

this threat to the environment.

In all six areas together, the

state is spending  about $125
million annually to regulate,

protect ,  enhance and manage

these resources and wastes.

While  that sum is a consider-

able figure,  the total amounts
to only 2.4 percent of the

state's General Fund annu-

ally.

In addition to these full-time state agencies, 41

boards and commissions in the  executive branch

establish policies,  make quasi-judicial rulings, ad-
vise executive branch officials,  and work in other

ways  in this field .  Citizens  are appointed to these

boards,  primarily by  the governor,  and are paid only
a per diem  (and travel costs) for the days that they

meet  (see Table 7).

Of these boards,  the state Environmental Man-

agement Commission, with NRCD' s Division of

Environmental Management serving as its principal

staff,  has evolved  into the  dominant environmental

-continued  on page 20
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Table 1. N.C. State Government Programs Affecting Water Policy

Area of  Concern

/D e artment/Division/Section Pro  ams/Res onsibilities/Activities

WATER QUALITY

1. Surface Water

  Wastewater  Treatment  (" Point "  Source Pollution)

Natural Resources and Community Monitors toxic chemicals in N.C. lakes
Development (NRCD)/ and streams at over 300 sites, includinf

Environmental Management/ intensive biological and chemical tests

Water Quality Section at major discharge sites and in pristine

waters;

Issues permits and regulates 3,500 facili-

ties which discharge to surface waters

and 1,000 systems that discharge to the

land surface or subsurface (spray irriga

of wastes, condominium waste disposa

systems etc.), including an EPA-

delegated pre-treatment program;

Trains operators for wastewater treatment

plants

NRCD/Environmental Management/ Administers federal construction grants for

Construction Grants Section wastewater treatment facilities

Governor's Office/Office of Administers appropriations to local

State Budget and Management governments for wastewater treatment

facilities (grant program changed to

revolving loan program in 1987-88)

Human Resources/Health Services/ Reviews permits for proposed wastewater

Environmental Health/ discharges to assure that drinking wate

Public Water Supply sources are adequately protected (perm

for discharges to drinking water supp

require DHR approval)

  Pollution  Contol  ("Nonpoint"  Source  Pollution)

NRCD/Environmental Management/ Develops and monitors stormwater runoff

Water Quality Section regulations;

Advises local governments on watershed

protection;

Develops and monitors statewide nonpoint

source programs

NRCD/Land Resources/Land Monitors erosion and and erosion con-

Quality Section trol, including overseeing 37 local

governments which administer their ov

sedimentation control programs
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E enditures

Statutory N.C. FY 1986-87 (in  $1000s)

Authorit Local State Federal Total

U.S. 90A-35
U.S. 143-215.3
G.S. 143B-282

$0 $3,588 $1,765 $5,353

G.S.90A 0 40 200 240
G.S.143B-300

P.L. 97-117 (1981 0 0 40,000 40,000
Amendments to
Federal Clean Water Act)

Chap. 480, NA 1 31,308 NA1 31,308 1

s. 5.12 (SB 2),
1987 Session Laws

U.S. 143-215.1 (funds included in Item 5 )

Clean Water Act 0 80 0 80

U.S. Chap. 143, Art. 21

G.S.113A-50 (funds included on Table 2, Item 1)

to -66

-table continued on next page
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Table 1. N.C. State Government  Programs  Affecting Water Policy ,  continued

Area of Concer

Department/Division/Section Programs/Responsibilities/Activities

Surface  Water,  continued

  Pollution Contol  ("Nonpoint Source Pollution)

NRCD/Soil and Water Provides technical, monetary, and

Conservation educational  assistance to farmers for

pollution control through cost  sharing
Best Management Practices program

  Pollution Contol  Analysis

NRCD/Environmental Management/ Analyzes surface water quality, including

Laboratory Section water, wastes, sediment, soils, and

tissue samples;
Inspects, evaluates, and certifies commer-

cial, municipal, and industrial
laboratories performing state-required

wastewater analysis

2. Groundwater

NRCD/Environmental Management/ Classifies and monitors the quality and

Groundwater Section quantity of groundwater; can add condi

NRCD/Environmental Management/

Laboratory Section

Human Resources/Health

Services/Environmental Health

Section/Sanitation Branch

3. Coastal Waters

NRCD/Environmental Management/

Water Quality Section

NRCD/Coastal Management

Lions to wastewater discharge permits

and require restoration at groundwater

contamination sites;

Administers rules governing location, con-

struction, operation, repair, and

abandonment of wells;
Administers special permits for "Capacity

Use Areas," required because of

limited groundwater volume;
Regulates underground storage of gasoline

and other substances through Under-
ground Storage Tank Program

Analyzes groundwater quality, including

water, sediment, and soil samples

Regulates subsurface sewage collection,

treatment, and disposal systems througl
local health departments

Develops and monitors stormwater runoff

regulations;

Administers permit system for development

in areas of environmental concern:

estuarine waters and shorelines, coastal

wetlands, public trust areas, and some

public water supply areas
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Statutory

Expenditures

N.C. FY 1986-87 (in $1000s)

Authority Local State Federal Total

G.S. 143-215.74 $ 965 $3,165 $0 $4,130

G.S. Chap. 143, 0 801 0 801

Articles

21,21B
G.S. 143-214 0 132 0 132

G.S. 143-214.1

G.S. Chap. 87
Article 7 0 2,000 438 2,438

G.S. 143-215.13

G.S. 143-215.3(a)(15)

G.S. Chap. 143, 0 271 26 297
Articles 21, 21B

G.S. 130A-335 (funds included in Item 5)

G.S. Chap. 143,
Article 21

G.S. 113A-100
to -108

(funds included in Item 1, Nonpoint Source)

(funds included in Table 2, Item 3)

-,table continued on next page
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Table 1. N.C. State  Government Programs  Affecting Water Policy,  continued

Area of Conce rn

Department/Division/Section Programs/Responsibilities/Activities

Coastal Waters,  continued

NRCD/Coastal Management Administers N.C. National Estuarine

continued  Research for research and education

on estuaries

NRCD/Marine Fisheries Manages estuarine and marine fisheries,
including research,  enforcement, and

enhancement

Administration/Marine Coordinates state and federal policies and

Affairs plans affecting ocean waters out to

200 nautical miles (state permits and

management laws extend out to 3

nautical miles)

Human Resources/Health Services/ Monitors shellfish waters and recommends

Environmental Health Section/ closings and openings to Div. of Marine

Shellfish Sanitation Fisheries/NRCD for public health reason;

WATER SUPPLY AND RESOURCE MANAGEMENT

4. Water  Resource Management

NRCD/Water Resources Studies management of river basin regions cor

cerning surface and groundwater supply
reservoirs, flood damages, water-based

recreation, fish habitat, hydroelectric

power, and "capacity use" designation;

Provides state financial assistance for
navigation, flood control, water-based

recreation, and beach protection, includ-

ing coordinating state role in U.S. Army

Corps of Engineers water resource

projects and the U.S. Geological Survey

Cooperative Program for water data;
Manages control of noxious aquatic weeds;

Coordinates "Stream Watch" program, more

than 100 citizen groups that volunteer to
monitor and protect a stream, lake, or riv(

NRCD/Soil and Water Works with 94 Soil and Water Conservation

Conservation Districts and with N.C. Soil and Water
Commission in watershed planning,

design, and implementation
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Statutory

Expenditures

N.C. FY 1986-87 (in  $1000s)

Authority Local State

2

Federal Total

G.S.113-131 $0 $6,600 $768 $7,368

G.S. 113-181

G.S. 143B-389(b) 0 300 0 300

-390.2

G.S. 130A-230 0 307 0 307

G.S. 143-211, 0 690 0 690

-215.11ff
-354,-355

G.S. 113-8,-16,-17
-20,-21

G.S.143-215.38ff 0 1,301 0 1,301

G.S.143-215.70ff

G.S. 143-215.38ff 0 75 0 75

None 0 30 0 30

G.S. 143B-294 456 550 3,064 4,070

139-4(d)

-table continued on next page

MARCH 1988 17



Table 1. N.C. State Government Programs Affecting Water Policy,  continued

Area of Concer/

De

NRCD/Environmental Management/

Groundwater Section

Human Resources/Health

Services/Environmental
Health Section/Public Water

Supply

Governor's Office/Office of

State Budget and Management

NRCD/Land Resources

6. Floods

NRCD/Community Assistance

NRCD/Water Resources

Crime Control and Public

Safety/Emergency Assistance

MISCELLANEOUS WATER PROBLEMS

7. Pollution Prevention

NRCD/Environmental Manangement/

Pollution Prevention Pays

Program

8. Research

University of North Carolina

System/Water Resources

Research Institute

partment/Division/Section

5. Water Supply

NRCD/Water Resources

Programs/Responsibilities/Activities

Assists local governments in water supply

planning, water conservation, and leak

detection techniques

Provides advice about groundwater supplie

to local governments and communities

Monitors location, construction,

operation, and maintenance of state's

11,000 public water supplies; assures

that wastewater dischargers are not

located so as to jeopardize drinking

water quality

Administers appropriations to local

governments for water supply and
management (grant program changed t

revolving loan program in 1987-88)

Monitors safety of dams, including

water supply reservoirs

Provides assistance to local communities

on developing floodplain ordinances

Assists communities in planning and

financing flood control projects

Coordinates National Flood  Insurance

Program in state

Provides technical assistance and challenge
grants to industries and local

governments on ways to reduce, recyc:

and prevent wastes before they become
pollutants (includes work with solid

and hazardous wastes and air emission

Conducts research, makes research grants,

transfers technology from researchers

to users, and coordinates information
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Statutory

Expenditures

N.C. FY 1986-87 (in  $1000s)

Authority Local State Federal Total

G.S. 162A-21 $0 $ 120 $0 $ 120
to -24

G.S. 143-354,355

G.S. 143-354 (Included in Item 2)

G.S. 130A-315 55,516 3 1,050 931 57,497
G.S. 90A-20

to-30

Chap. 480, NA 4 26,983 04 26,983 4

s. 5.12 (SB 2),
1987 Session Laws

G.S. 143-215 (see Table 2, Item 1)

G.S. 143B-305 (a very  small amount of staff time, not broken out
G.S. 143-323(c) in division  budget)

G.S. 143-355 0 20 0 20

P.L. 90-448 0 0 59 59

Res. 54, 1983
Session Laws

0 4945 0 494

P.L. 95-467 100 400 300 900 6

-table continued on next page
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Table 1. N.C. State Government  Programs  Affecting Water Policy,  continued

Area of  Concern

Department/Division/Section

9. Septic Tanks

Human Resources/Health Services/

Environmental Health

Section/Sanitation

10. General  Laboratory  Services

Human Resources/Health

Services

Programs/Responsibilities/Activities

Administers on-site sewage program throug

local health departments: permits, insta

lation, and management of private Sept

tanks (55,000 permits issued in 1986)

Tests drinking water quality to

ensure public safety and certifies

private laboratories for this work

(also works with solid and hazardous

waste management, shellfish sanitation

and radiation protection)

FOOTNOTES
'In 1985, the General Assembly appropriated $120 million to local  governments  for water projects-supply and

management as well as wastewater and sewage projects. Of this $120 million, $63 million has been committed for wastewater

treatment and sewage projects, $31.7 million in FY 1985-86 and $31.3 in FY 1986-87. The original legislation required a dollar-

for-dollar match from local  governments, but amendments in 1987 dropped the match requirement [Chap. 725 (HB 899) and

Chap. 795, s. 31.1 (HB 1516) of the 1987 Session Laws]. The Office of State Budget and Management (OSBM) reports that

as of Oct. 12, 1987, $117 of the $120 million  in state funds have been committed. To match that $117 million, $364.5 million

in local funds and $80.8 million in federal funds have been committed, according to OSBM, but these amounts cannot be broken

-continued from page 11

enforcer  in North Carolina. Other state agencies
have major roles to play as well, including several

others that cut across more than one resource area.

The Commission for Health Services, for example,

regulates state programs affecting solid and hazard-

ous waste management, water supply, subsurface

sewage treatment, and all environmental health pro-
grams, while the DEM has groundwater responsibil-

ity as it relates to solid and hazardous waste treat-
ment facilities. But if there is a single agency in

North Carolina that analysts look to in the way they
do the Environmental Protection Agency at the fed-

eral level, it is the Environmental Management

Commission.

The record of the EMC in the Martin adminis-

tration has come under scrutiny. "There is a lot of

timidity present right now with the EMC," says Rep.
Joe Hackney (D-Orange). "They are sweeping stuff

under the rug." In July 1987, Secretary Rhodes

chastised the EMC for suspending or reducing some

fines that the Division of Environmental Manage-

ment (DEM) had previously assessed. Since 1985,

the DEM enforcement actions are up more than 250
percent, prompting praise from some environ-

mentalists for aggressive action of the division. By

September 1987, the EMC was again upholding stiff

fines to polluters and violators of environmental

regulations.

The 1987 General Assembly recognized the

EMC's dominant enforcement role. Before it ad-

journed, the legislature gave the EMC the authority

to consider financial capability and performance

history when making decisions on who should re-

ceive permits for air and water discharge permits-

authority that amounts to a veto of potential polluters

if they have a questionable operating history.

The seven tables are the result of six months of

interviewing among the agency personnel directly

responsible for the programs described. Drafts of

these tables were circulated to all agencies to con-
firm the figures and data presented here.
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Expenditures

Statutory N.C. FY 1986-87 (in  $1000s)

Authority  Local State Federal Total

G.S. 130A-333 (separate amount for this program
to 339 not broken out by Sanitation Branch)

G.S.130A-315, $0 $ 190 $ 116 $ 306
-326

FOOTNOTES,  continued

down by  wastewater treatment  and  water supply projects.  (Local governments were delegated the authority to transfer their

grant money from one project to another.)

2Includes  $685,000 from sale of commercial fishing licenses ,  dealers' licenses ,  and shellfish bottom leases.

'Includes cost of construction of water supply system improvements only.

`See footnote 1 above for an explanation of this expenditure item. Of the $120 million, $54.6 million has been committed

for water supply and management projects, $27.6 million in FY 1985-86 and $27 million in FY 1986-87.

'Of this $494,000, $300,000 went for research education grants.

The Water  Resources Research Institute also received funds from other sources.

Water

T
he state spends more money by far on water-

related issues-almost $80 million-than it
does in the other five areas combined. Nearly three-

fourths of that goes for capital-related costs, building

wastewater treatment plants and developing water

supply capabilities. From flushing the toilet to
flushing the pollutants out of industrial wastes, from

flycasting in a mountain stream to crabbing in the

sounds, North Carolina citizens rely on water. The
article beginning on page 53 discusses water policy

questions, ranging from the wastewater permit sys-

tem to interbasin transfer issues. Table 1 provides a

quick reference point for understanding how the
many water-related programs are managed at the

state level.
State government programs affecting water fall

into three general categories, as shown in Table 1:

water quality, water supply and resource manage-

ment, and miscellaneous problems.  There are 10

types of concerns within the three divisions, starting

with the most obvious and the most expensive-

surface water.

The big ticket item for surface water is the state

money that helps local governments build and man-

age wastewater treatment facilities, a program that
has now shifted to a revolving loan program. This

program deals with "point" sources of pollution

because wastewater treatment facilities generally

discharge the treated waste into a river or stream at

a specific point. Note that the Division of Environ-

mental Management within NRCD has the major
responsibility in managing surface and groundwater

programs. But the Division of Land Resources and

the Division of Soil and Water Conservation have
responsibilities for programs affecting surface water

as well. Regarding coastal waters, five different

agencies in three departments (NRCD, Human
Resources, and Administration) have responsibili-

ties.
The Division of Water Resources within NRCD

- continued on page 30
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Table 2. N.C. State  Government Programs  Affecting Land  Management

Area  of Concerr

Department/Division/Section

1. Land Resource Conservation

NRCD/Land Resources

NRCD/Soil and Water

Conservation

2. Forestry

NRCD/Forest Resources

3. Planning and Technical Assistance

NRCD/Community Assistance/

Local Planning and

Management Assistance

4. Coastal Land

NRCD/Coastal Management

Programs/ Responsibilities/Activities

Monitors sedimentation and erosion control

plans; oversees 37 local governments

which administer their own sedi-

mentation control system;

Monitors mining act, including land

reclamation provisions;

Monitors dam safety

Provides administrative and technical

assistance to the N.C. cooperative soil

survey program and soil resources

inventory. (See also Table 1, Item 1,

Pollution Control)

Protects 18.5 million acres of commercial

forest land from fire, insects, and disease

Makes forest management services available

to 245,000 private forest landowners,

including cost sharing funding for

reforestation by individual owners;

Grows 60 million seedlings and sells them at

cost to forest landowners;

Operates 5 educational state forests;

Creates markets for N.C. wood fiber,

through Forest Products Market

Development Program

Provides technical assistance to local

governments for land use planning,

watershed management, and community

development

Helps fund and oversee preparation of
land-use plans in 20 coastal counties

and 55 municipalities covered by CAMA
Administers permit program for development

in areas of environmental concern (AEC)

ocean erodible area,  high hazard flood

area, inlet hazard area, ocean beaches,

primary and frontal dunes, natural resour

areas (1,589 AEC permits issued in 1986

Helps fund and administer public beach

access program;
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Statutory

Expenditures

N.C. FY 1986-87 (in  $1000s)

Authority Local State Federal Total

G.S.113A 50 NA $1,086 $0 $1,086
to -66

G.S.74-46 0 221 0 221

G.S. 143-215.3 0 390 0 390

G.S. 143B-294 332 525 1,175 2,032

G.S. 113-51

to -56
G.S. 113-54

to -81.1

G.S. 113A-176
to -196

1
6,204 21,036 1,616 28,556

G.S. 113-35

G.S. 113-34
G.S. 113-38

G.S.14313-305 0 1,288 0 1,288
G.S. 143-323(c)

G.S. 113A-100 88 1,602 844 2,535
to -128 (land use and permit programs)

G.S. 113A-134.1 448 250 325 1,023
to -134.3

-table continued on next page
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Table 2. N.C. State  Government Programs  Affecting Land  Management,
continued

Area of Concern

Department/Division/Section Programs/Responsibilities/Activities

Coastal Land,  continued

NRCD/Coastal Management Acquires land for and administers the

continued  N.C. National  Estuarine Research

Reserve and N.C. Estuarine Sanctuary

programs to protect  natural areas for

research,  education,  and recreation;

Administers dredge and fill permits

system in  saltwater wetlands
5. Recreation

NRCD/Parks and Recreation Manages 53-unit state park system (30 parks

areas, 3 recreation areas, 3 state rivers,

1 state trail, 9 natural areas, and 7

state lakes);

Manages natural and scenic rivers

program;

Manages Natural Heritage program for

preserving natural diversity of North

Carolina;

Manages state trails system;

Processes Land and Water

Conservation Fund Grants;

Provides advisory services, planning

assistance, and training programs to

public, private and commercial agencies
6. Land Resources Information

NRCD/Land Resources Administers land records  management progran

Provides financial and technical assistance

to upgrade county mapping records;

Administers Land Resources Information Serv.
7. Land Acquisition

Administration/Office  of Purchases and leases land  for state

State Property  environmental management activities
including hazardous and toxic waste

disposal sites, parks, and research

facilities

8. Submerged Lands

Administration/Office of Manages, controls, and dispenses of

State Property certain interests in state-owned

submerged lands;

Grants easements, rights-of-way, and

other interests in submerged lands;

NRCD/Marine Fisheries Resolves submerged land deeds
and shellfish leases
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Statutory

Expenditures

N.C. FY 1986-87 (in $1000s)

Authority Local State Federal Total

P.L. 92-583 $0 $ 104 $1,013 $1,117

G.S. 113-229 (separate amount not  broken out by Coastal  Management Division)

G.S. 113-44 0 6,858 0 6,858

G.S. 113A-30 0 4 12 16

G.S. 113A-164.4(4) 0 168 0 168

G.S.113A-83 0 40 0 40
P.L. 95-625 0 0 1,584 1,584

G.S.143-323 0 402 0 402
to -326

G.S. 102-15 20,000 475 0 20,475

G.S. 143-341(4)d (acts at request of another

agency, which absorbs expense)

G.S. 146-1 0 0 0 0

G.S.146-11 0 0 0 0

and -12

G.S.113-205 0 127 0 127

and -206
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Table 3. N.C. State  Government Programs  Affecting  Hazardous and Waste

Materials Management

Area of Concern

Department/Division/Section

1. Hazardous Waste Enforcement

Human Resources/Health

Services/Solid Waste

Management Section

NRCD/ Environmental Management

NRCD/Pollution Prevention
Pays Program

2. Hazardous Waste Management

Commerce/Hazardous Waste

Treatment Commission

Human Resources/Governor's

Waste Management Board

3. Hazardous Materials Emergencies

Crime Control and Public Safety/

Emergency Management

Division

NRCD/ Environmental Management

Division/Enforcement
and Emergency Response

Section

Labor/Right-To-Know Division

Programs/Responsibilities/Activities

Enforces compliance with waste disposal

rules; monitors and issues permits for

waste storage, treatment, and disposal
facilities; produces annual report

on waste generation of all hazardous

wastes

Reviews waste disposal plans and permit

applications for potential impact

on the environment

See Table 1, Item 7, page 18

Sites, finances, builds, leases or

operates hazardous waste treatment
facilities when private companies

fail to do so

Plans for and manages both hazardous

waste and low-level radioactive waste
including assessing need for facilities

recommending legislative, administra

five, and regulatory actions, dissemi-
nating information on waste manage-

ment technology, and promoting

development of needed facilities

Coordinates transportation and site

emergency responses to hazardous

materials accidents

Responds to oil and chemical spills

(except pesticides) to investigate

and ensure clean-up

Administers state's Hazardous Chemicals

Right-To-Know Act, requiring

businesses to disclose existence of

hazardous materials on premises
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E enditures

Statutory N.C. FY 1986-87 (in  $1000s)

Authority Local State Federal Total

G.S. 130A-294 $0 $830 $1,378 $2,208

G.S. 143B-282 (no  separate budget figures available)

G.S. 143B-470 0 299 0 299

G.S. 143B-216.12 0 242 0 242

G.S. 166A 0 2,338 2,438 4,776

(total division budget)

G.S. 143-215.75 0 80 0 80

G.S.95-173 0 157 0 157
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Table 3. N.C. State Government Programs Affecting Hazardous and Waste

Materials Management,  continued

Area of Conce7 D/ el

artment/Division/Section

4. Radiation

Administration/Low-Level

Radioactive Waste

Management Authority

Human Resources/Facility

Services/Radiation Protection

Section)

Human Resources/Governor's

Waste Management Board
5. Pesticides

Agriculture/Food and Drug

Protection/Pesticide

Control and Analysis

Section

Agriculture/Division of

Structural Pest Control

6. Waste  Transportation

Transportation/Division of

Motor Vehicles/Enforcement

Section

7. Solid Wastes

Human Resources/Health

Services/Solid Waste

Management Section

NRCD/Environmental Management

Programs /Responsibilities /Activities

Locate, construct, and operate facility

for disposal of low-level radioactive

waste under terms of the eight-state

Southeastern Regional Compact

Licenses, registers, and inspects

radioactive materials, accelerator

facilities, and x-ray equipment;

Provides environmental radiation

surveillance;

Regulates incineration of low-level

radioactive wastes

See Table 3, Item 2, page 26

Regulates registration, quality, sale,

use, application, storage, and dis-

posal of pesticides

Enforces compliance with state

Structural Pest Control Act, regulates

structural pest control industry and its

pesticides, monitors and inspects

pesticide applications

Enforces regulations on transportation

of hazardous and radioactive waste

by motor carriers

Enforces compliance with waste disposal

rules, monitors and issues permits for

solid waste disposal and treatment
facilities

Reviews solid waste disposal plans

and reviews permits for projects with

potential impact on the environment
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E enditures

Statutory N.C. FY 1986-87 (in $1000s)

Authority Local  State Federal Total

G.S. 104G-1 (No 1986-87 budget because Authority
did not exist until July 1,1987; The 1987-88 budget

is $400,000 in state-appropriated funds)

G.S.104E-9
to 104E-19

$ 0 $1,155 $ 32 $1,187

G.S. 104E-24

G.S. 104E-7

G.S. 143-434 0 1,394 124 1,518
to -470.1

G.S. 106-65.22 0 449 82 531
to -65.40

G.S.20-167.1 0 23 63 86
G.S. 20-384 (estimate)

G.S. 130A-294 0 829 0 829

G.S. 143B-282 (no separate budget figures  available)
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-continued from page 21

and the Division of Health Services within the
Department of Human Resources have primary re-

sponsibility for water  management and supply is-

sues. The Environmental Management Commission

also has substantial statutory authority over water

supply and water resources  management. The Divi-

sion of WaterResources hasresponsibility for study-
ing river basins as they relate to water supplies, for

studying noxious aquatic weeds, for coordinating

the "Stream Watch" program, and other programs.
The Division of Health Services historically has had

responsibility for public health issues relating to

water. Today, these functions include monitoring

public water supplies, testing drinking water quality,

and monitoring private septic tanks. Other agencies
involved with water management include the NRCD

Division of Community Assistance (technical assis-

tance on floodplain ordinances) and the Department

of Crime Control and Public Safety (coordinating

the National Flood Insurance Program).

Land  Management

anaging the "goodliest soile vnder the cope ofMheauen" is quite a responsibility. What other
state can lay claim to a 1585 phrase that described

what later became its native ground? But managing

the land resource has not been a major focus of state

environmental agencies in recent years, despite a

recent boom in land development. From 1986 to

1987, the number of acres under development shot

up 55 percent, from 19,700 to 30,600 acres. The

tension is obvious in the numbers. How do land-use

Table 4. N.C. State  Government Programs  Affecting Air Quality

Area of Concern/

Department/Division/Section

1. Air Quality

NRCD/Environmental Management/
Air Quality  Section

NRCD/Environmental Management/

Local Air Pollution Control

Programs

NRCD/Environmental Management/
Laboratory Services

Transportation/Motor

Vehicles/Exhaust Emission

Inspection Program

2. Pollution Prevention

NRCD/Environmental Management/

Programs/Responsibilities/Activities

Administers state air quality regulations;

Analyzes vehicle inspection data and

recommends vehicle emission

standards to the Environmental

Management Commission

Administers air quality county

ordinances, mandatory for Buncombe,
Haywood, Forsyth, and Mecklenburg

counties

Provides laboratory services to air

quality programs

Administers vehicle inspection and mainte-

nance program in areas exceeding fede:

carbon monoxide emission limits (cur-

rently Wake and Mecklenburg counties

See Table 1, Item 7, page 18
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regulations balance development opportunities and

environmental protections? The answer to that ques-

tion lies in land-use plans and zoning ordinances,
regulating fragile coastal and mountain areas, and

other policy issues. The article on page 94 explores

such policies.

State agencies manage eight types of land man-

agement concerns at a cost of more than $30 million
last year. By far the largest of the eight is the Divi-

sion of Forest Resources ($19 million), which pro-
tects 18.5 million acres of commercial forest land,
provides forest management services to 245,000
private forest landowners, and performs other func-

tions (including putting out fires from practice

bombing). The next largest is the Division of Parks

and Recreation ($5.4 million), which manages the

state parks system, trail system, and natural and

scenic rivers program.

Neither of these programs, however, addresses

the tension between development opportunities and
environmental protections. The state agencies most
responsible for monitoring and regulating land de-

velopment are NRCD's Division of Land Resources

($1.7 million), Division of Coastal Management ($2
million), and the Division of Community Assistance

($1.3 million). Often, these three divisions work

within the tensions inherent when state agencies

serve the dual functions of advising local officials to
take actions and ordering actions to be taken. The
Division of Land Resources, for example, regulates

sedimentation and erosion control for the entire
state, but 37 local governments have chosen to exer-
cise that power themselves. Even so, the Sedimen-

-continued on page 34

E enditures

Statutory N.C. FY 1986-87 (in $1000s)

Authority Local State Federal Total

G.S. 143-213 $0 $1,590 $1,221 $2,811
G.S. 143-215.3-.5,

.9,.63-.69,

.105-.114

G.S. 20-128.2 0 91 1 91

143-215.107

G.S. 143-215.112 708 0 603 1,311

G.S. Chap. 143,
Article 21

0 24 0 24

G.S. 20-128.1 -.2 0 477 0 477
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Table 5. N.C. State Government Programs Affecting Plant Life and Wildlife

Area of  Concern/

Department/Division/Section Programs/Responsibilities/Activities

1. Marine Fisheries

NRCD/Marine Fisheries Manages estuarine and marine fisheries,

including research, enforcement, and

enhancement

2. Wildlife  and Fisheries

NRCD/Wildlife Resources Promulgates hunting, fishing, trapping,

and boating regulations;

Enforces wildlife and fisheries laws and

regulations (inland game and nongam,

fish);

Issues hunting, fishing, and trapping

licenses (inland game and nongame

fish);
Educates public about wildlife resources,

with publications and other efforts;
Maintains channel and safety markers in

navigable waterways and provides boy

accesses;

Owns and manages gamelands acreage for

wildlife habitat conservation and

public recreational opportunities

3. Plants and Insects

Agriculture/Plant Develops and enforces regulations for

Industry/Plant insects, plant diseases, and weed

Protection Section pests;

Conserves and protects endangered and

threatened plants and beneficial

insects

4. State Zoo

NRCD/N.C. Zoological Park Develops  and maintains the N.C. Zoo
in Asheboro

5. State Aquariums
Administration/Office of Develops and  administers the three N.C.

Marine Affairs  aquariums at Pine Knoll Shores, Fort
Fisher, and Roanoke Island
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E enditures
Statutory N.C. FY  1986-87 (in  $1000s)

Authority  Local State Federal Total

G.S. 113-131 (Included in Table 1, Item 3)

G.S. 113-181

G.S. Chap. 75A
Article 1

G.S. Chap. 113,
Articles 12,

13,14,20,21,
22, 22A, 23, 25 $ 0 $2,739 $3,134 $19,8591

G.S. Chap. 143,

Article 24

G.S. Chap. 106, 0 1,452 235 1,687
Articles 4D,

4F, 19B, 20,

31B, 36, 55

G.S.14313-335 0 4,413 0 4,413

and -336

G.S. 143B-390.2 0 1,120 0 1,120

FOOTNOTE:

'Not shown is nearly $ 14 million in revenue from various fees,  including hunting and fishing licenses,  boat registration fees,
and other fee revenues.  The fee revenue,  combined with state and federal funds, produces the Commission' s $19.8 million

budget.
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-continued from page 31

tation Control Commission has the power to rescind

that local power if the county commissioners do not
exercise proper authority. The Division of Commu-

nity Assistance, in contrast, has no official monitor-

ing role regarding land uses. Instead, it explains

growth management options to local government

officials and assists in drafting regulations when
requested.

Hazardous  and Waste  Materials

Management

T

T he third major table outlines state government

programs dealing with waste materials, includ-

ing hazardous and solid wastes, as well as other
materials such as radiation and chemicals. Among

other things, the table shows how little North Caro-

lina spends on solid and hazardous waste manage-
ment programs-less than $8 million per year in

state funds (including the entire budget of the Emer-

gency Management Section at Crime Control and
Public Safety, which also responds to natural disas-

ters such as hurricanes and tornadoes). That sum of

state money seems even smaller in light of the

enormous public attention that has been focused on

efforts to select sites for a low-level radioactive

waste repository and on a separate hazardous waste

treatment facility in North Carolina.
At least eight state agencies have a direct role in

hazardous and waste material management. These

agencies are the Departments of Human Resources;

Natural Resources and Community Development;

Commerce; Crime Control and Public Safety;
Administration; Transportation; Labor; and Agri-

culture. The first six are under control of the Gover-

nor; the latter are two under independently elected

Commissioners.

On a day-to-day basis, the Department of

Human Resources has far more to do with hazardous

and solid waste management than any other agency.

The department's Solid Waste Management Section

(elevated to section  status  on Jan. 1, 1988) has

responsibility for enforcing compliance with haz-

ardous waste disposal rules as well as monitoring

and issuing permits for waste storage, treatment, and

disposal facilities. It performs the same role for solid

waste facilities.
In addition, several state boards are involved in

-continued on page 38

Table 6. N.C. State  Government Programs  Affecting  Miscellaneous

Environmental Policies

Area of  Concer

Department/Division/Section

1. Planning and Assessment

NRCD/Natural Resources

Planning and Assessment

2. Highways

Transportation/Highways/

Environmental Planning Unit

3. State Clearinghouse

Administration/Intergovernmental

Relations

Programs/Responsibilities/Activities

Provides centralized planning and

interagency coordination, including

the biennial "State of the Environment'

report;

Provides economic analysis of air and

water quality regulations

Investigates and analyzes environmental

effects of highway construction

Ensures that state agencies comply with
provisions of the N.C. Environmental

Policy Act; coordinates the inter-

governmental review of environmental

documents
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E enditures

Statutory N.C. FY 1986-87 (in $1000s)

Authority  Local State Federal Total

G.S. 143B-275
to -279

$0 $260 $0 $260

G.S. 143B-214.1
to -215.107

0 68 386 454

1 N.C.A.C. 25.0213 (no separate budget figures available)

G.S. 113A
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Table 7. Boards, Commissions, and Councils in the Executive Branch Working

With Environmental Management and Natural Resources

Board,  Commission, Statutory Total

or Council Where Housed Authority Members

GENERAL

1. Environmental Management Natural Resources and G.S. 143B-282 17

Commission

2. Commission for Health

Community Development

Human Resources G.S. 143B-142 12

Services

3. Board of Natural Resources Natural Resources and G.S.143B-280 20

and Community Development

4. Soil and Water

Community Development

Natural Resources and G.S.143B-294 7

Conservation Commission

LAND MANAGEMENT

Community Development

5. Coastal Resources Natural Resources and G.S.113A-104 15

6.

Commission

Coastal Resources

Community Development

Natural Resources and G.S.113A-105 47

7.

Advisory Council

Natural Heritage

Community Development

Natural Resources and 15 N.C.A.C 12H.0105 9

8.

Advisory Committee

Parks and Recreation

Community Development

Natural Resources and G.S. 143B-311 16

9.

Council

North Carolina Mining

Community Development

Natural Resources and G.S. 143B-290 9

10.

Commission

North Carolina

Community Development

Natural Resources and G.S. 143B298 11

11.

Sedimentation Control

Commission

Forestry Council

Community Development

Natural Resources and G.S. 143B-308 11

12. North Carolina Trails

Community Development

Natural Resources and G.S. 143B-333 7

13.

Committee

Southeastern Interstate

Community Development

Natural Resources and G.S. 113-60.14 4 from

Forest Fire Protection

Compact Advisory Committee

Community Development each state

HAZARDOUS AND WASTE MATERIALS

14. Governor's Waste

Management Board

Human  Resources G.S. 143B-216.12 16

15. N.C.  Hazardous Waste

Treatment Commission

Commerce G.S. 143B-470.3 9

16. Southeast  Interstate

Low-Level  Radioactive

Waste Management

Compact Commission

Office of the Governor G.S.104F-1 2 from

each state

17. N.C. Low-Level

Radioactive Waste

Administration G.S. 104G-5 15

Management Authority
- table continued on next page

36 NORTH CAROLINA INSIGHT



Table 7.  Boards, Commissions ,  and Councils in the Executive Branch Working

With  Environmental Management and Natural Resources,  continued

Board,  Commission, Statutory Total

or Council Where  Housed Authority Members

18. Emergency Response Crime Control & Executive Order 15

Commission Public Safety No. 43,1987

19. North Carolina Radiation Human Resources G.S. 104E-7 20

Protection Commission

20. North Carolina Pesticide Agriculture G.S. 143-436 7

Board

21. Structural Pest Control Agriculture G.S. 106-65.23 5

Committee

AIR

22. Air Quality Council Natural Resources and G.S. 143B-317 9

Community Development

(Note: This board is inactive and has not met for years)

PLANT LIFE AND WILDLIFE

23. Wildlife Resources Natural Resources and G.S. 143-240 13

24.

Commission

Atlantic States Marine

Community Development

Natural Resources and G.S. 81-721 3 from

25.

Fisheries Compact

Commission

Marine Fisheries

Community Development

Natural Resources and

G.S. 113-251

G.S.143B-289.3

each state

15

26.

Commission

Marine Science

Community Development

Administration G.S. 143B-389 28

27.

Council

North Carolina Plant Agriculture G.S. 106-202.14 7

Conservation Board

Other Boards,  Commissions,  and Councils with Responsibilities for the Environment

28. South Atlantic Fishery Management Council (NRCD)

29. Appalachian National  Scenic  Trail Advisory Council (NRCD)

30. Community Development Council (NRCD)

31. N.C. Zoological Park Council (NRCD)

32. Outer Continental Shelf Task Force (Administration)

33. N.C. National Park, Parkway, and Forests Development Council (Commerce)

34. Energy Policy Council (Commerce)

35. Utilities  Commission  (Commerce)

36. Alternative Energy Corporation (Commerce)

37. Mine Safety and Health Advisory Council (Labor)

38. State Advisory Council on Occupational Safety and Health (Labor)

39. Board of Agriculture (Agriculture)

40. Board of Transportation (Transportation)

41. Environmental Policy Act Advisory Committee (Administration)
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--continued  from page 34

overseeing waste management and siting. They are
the Governor's Waste Management Board in the

Department of Human Resources; the Hazardous

Waste Treatment Commission in the Commerce
Department; and the Low-Level Radioactive Waste

Management Authority in the Department of Ad-

ministration. Some observers think the functions of

these boards overlap. Separate state offices also deal

with radiation and with pesticides, as items four and

five in Table  3 indicate.

Table 3 (as well as Tables 1 and 4) includes the

state's model Pollution Prevention Pays Program.

This program, unique among state environmental

efforts, tries to prevent or reduce pollution in what-

ever way it can. Thus it transcends other state

programs in that it is not restricted to any single area

of the environment, but applies to all types of pollu-

tion. Another state office, the Technical Assistance

Program in the Department of Human Resources,

also offers help in reducing pollution.

Air Quality, Plant Life and Wildlife, and

Miscellaneous Areas

The central agency for air quality regulation, aswith water quality, is the Division of Environ-

mental Management within NRCD (see Table 4).

Several local governments also have responsibility
for air pollution programs, as mandated by the Gen-

eral Assembly (Buncombe, Haywood, Forsyth, and

Mecklenburg counties). The state spends less than
$2 million monitoring and improving air quality.

The state spends nearly $10 million research-

ing, enhancing, and regulating N.C. plant and wild-

life (see Table 5). The effortis divided between three

major agencies, the Division of Marine Fisheries

(NRCD), the Wildlife Resources Commission (a

quasi-independent agency operating mostly on re-

ceipts from hunting and fishing licenses but attached

to NRCD for coordination and reporting), and the

Department of Agriculture's Division of Plant In-

dustry. In addition, theN.C. Zoological Park and the

state's three aquariums represent substantial efforts
in the wildlife field.

Conclusion

T his tour through North Carolina's environ-
mentalprograms and responsibilities provides a

look at how the main programs function. It reviews

the agencies concerned with the primary environ-

mental resources-water, air, land, and plant and

wildlife, plus the high-profile issue of hazardous
materials and waste management. It does not exam-

ine other state agencies and programs which have a

bearing on the environment. It excludes state energy
programs, which are closely related to the environ-

ment in a number of ways-including use of natural

resources, environmental safety, and waste disposal.

Nor does it deal with environmental hazards in the

workplace, or with worker safety. It omits the impact

on the environment by economic development and

 

I have found that the brown bears are

under the jurisdiction of the Secretary

of Agriculture, the grizzly bears under

the care of the Secretary of the Interior,

and the polar bears under my

protection as the Secretary of

Commerce.

- Herbert Hoover

transportation policy. Fi-
nally, not all public health

issues are  included. Con-

cerns such as food and lodg-

ing sanitation, mosquito

control, milk sanitation, and

indoor air monitoring do not

appear in these tables. State

policymakers and legislators

should take these factors into
consideration when debating

consolidation or other altera-
tions in state environmental

programs.

In whatever fashion

these programs are grouped,

however, the legislature will

still be the state's single most

influential policymaker  on

the environment (see article

on politics, p. 2, for more on
this point). The General
Assembly holds the purse
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Table 8. Standing Legislative Committees of the N.C .  General Assembly

with Responsibilities for Examining Environmental Legislation

1. Senate Appropriations Committee on Natural and Economic Resources

2. Senate Committee on the Environ ment

3. Senate Committee on Natural and Economic Resources and Wildlife

4. House Appropriations Base Budget Committee on Natural and Economic Resources

5. House Appropriations Expansion Budget Committee on Natural and Economic Resources

6. House Committee on Natural and Economic Resources

7. House Committee on Marine Fisheries

8. House Committee on Water and Air Resources

9. House Committee on Wildlife Resources

strings in one hand and writes environmental law
with the other, and state executive branch officials

and agencies must follow the direction set by legis-
lators. Often enough, the two branches of govern-
ment are at one another's throats-as they were in

June 1987. On June 5, Governor Martin and NRCD
Secretary Rhodes held apress conference to criticize

legislative leaders who were about to cut the NRCD

budget. In response, the chairmen of the Joint Ap-
propriations Committee on Natural and Economic

Resources issued a statement criticizing Martin and

Rhodes for criticizing the legislature. And so it went.

Despite the inter-branch bickering, there obvi-

ously is sentiment for somehow consolidating or
shifting state environmental agencies. Both Gov.

Jim Martin and Lt. Gov. Bob Jordan support a con-
solidation, and so do environmentalists.

The state's leading environmental lobbyist, Bill

Holman, presented his views on the issue in a four-

page, single-spaced letter on Nov. 23, 1987. For

starters, Holman suggested giving the principal

environmental agency a new  name-the Depart-
ment of Natural Resources and Environmental Man-

agement. "If I could shift only one piece of the

bureaucratic puzzle," Holman wrote to Representa-

tive Hackney, "I'd move the Solid and Hazardous

Waste Management Branch in the Department of

Human Resources to [a new] Division of Solid and
Hazardous Waste in the Department of Natural Re-

sources & Environmental Management."
Governor Martin proposed a similar alignment

on February 17 when he recommended combining

the Health Services Division in DHR with the natural

resources and environmental regulation functions of

NRCD in a new Department of Health and Environ-

ment.

Governmental officials to their credit are striv-

ing to streamline and improve the cast of characters
making and implementing environmental policy.

With bipartisan support for consolidation, new con-
figurations appear to be in the making. This series of

tables, which groups programs by function, should

be useful in the short-term reorganizational process.
In the long-term, regardless of what the princi-

pal department is called or where the chief environ-
mental agencies are housed, legislators and other

policymakers should bear in mind what function

each agency, division, section, and branch serves-

and how those agencies might function better as they

seek to preserve and protect North Carolina's natural
resources. M`t

FOOTNOTES
'Chapter 773,  Section 9 , 1987  Session Laws, modifying

Chapter 1014,  Section 150, 1986 Session Laws.

"Phis information is summarized in "Inventory of Environ-

mental Programs in North Carolina State Government," Fiscal

Research Division ,  N.C. General Assembly ,  December 1987.

Staff members working on the report and presenting it to the

legislative  Study  Commission on Consolidation of Environ-

mental Regulatory Agencies were Carol Shaw and Manuel

Marbet.

3For a book -length review of all state environmental agen-

cies and nonprofit groups, see  The Guide to Environmental Or-

ganizations in North Carolina  by Lisa  Blumenthal ,  N.C. Center

for Public  Policy  Research, 1984.

MARCH 1988 39



© Solid Waste Disposal in North Carolina

Afflgmo

:inhere ed,

Municipal Wastes:

Trying to lake Molehills

Out of Mountains of Trash

by Tom Mather

Barely a generation ago, garbage disposal in North Carolina was rarely a front-

page news story. City governments were still handling trash as they always had-

they dumped it in noxious, rat-infested mounds and burned what they could. The

smoke and the stench could be detected miles away. Then came a revolution in

technology-the sanitary landfill, in which governments could dump trash and

garbage, compact it with enormous machines, and cover it all with a thick layer of

dirt. That was considered an environmentally sound way to handle our refuse-

until cities began running out of land, groundwater started becoming polluted from

poisons leaking out of landfills, and environmental agencies began applying stricter

landfill controls that are driving up the cost of this once-standard method of solid

waste disposal. Are the new landfill rules workable? What are the alternatives,

such as incineration or recycling of garbage? And what special environmental

problems do the alternatives pose?
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N ew Hanover County faced

a problem 10 years ago
that now is  emerging as one of

the key  environmental issues
for cities  and counties across

the nation: How to dispose of

garbage safely  and economi-

cally. In the late 1970s, New Hanover County was
running out of space at its aging landfill. At the same

time, several groups were suing the county for pol-

luting nearby ground and surface waters.
"We were the first to have to face the issue,"

County Engineer C. Ed Hilton Jr. says. "The county

was in a predicament .... For almost a week, New
Hanover didn't have a place to put its waste. The

closest place that would take our waste was in Wake

County."
The county dealt with the dilemma in two ways.

It built a $13 million incinerator for burning most of

its garbage. And it constructed a new $3.2 million

landfill-complete with liners and other pollution-

control equipment to handle excess trash, non-

burnable items, and incinerator ashes.

"The key factor for us, as far as the incinerator,

was the cost of landfilling in this county," Hilton

said. "That was a very, very expensive landfill."
Many North Carolina counties soon will be

facing similar choices. A third of the state's 119 city-

and county-run landfills are expected to run out of

space within the next five years, according to esti-
mates by the N.C. Solid Waste Management Sec-

tion of the state Department of Human Resources.
"We've got 12 county landfills that have less than

two years of space left," says William L. Meyer,
head of the section, the primary state agency dealing

with garbage disposal (see table, p. 43-45, for more).

And 35 landfills have less than five years to go.

Moreover, state officials in 1987 began enforc-

ing stricter guidelines for permitting landfills' in the

face of mounting evidence that old-style sanitary

landfills pollute the state's groundwater system.

State officials also adopted a new policy agreement
in June 1987 aimed at phasing out conventional

landfills and relying more on incineration, recycling,

and other types of waste reduction?
"The intent is to preserve and protect the

groundwater as a potential drinking water source,"

says Meyer. "As a policy, we should minimize our

dependency on sanitary landfills. The more [waste]

we put in the ground, the more of these resources

[land and groundwater] we are tying up and having

the potential to contaminate."
Meyer and other state officials acknowledge

that new regulations will make waste disposal more

costly perhaps five times more expensive than

with conventional landfills. But they say such re-

strictions are necessary because more than half of the

state's homes and industries depend on groundwater

[through water wells]. "The real cost is the pollution
to the environment," says R. Paul Wilms, director of

the state Division of Environmental Management.

"Groundwater is a very precious and limited com-
modity-and it needs to be protected. The counties

are going to have to charge more for [trash] collec-
tion. They're going to have to recover their costs

somewhere. And certainly the consumers and tax-

payers are the ones who are going to have to pay."
The June 1987 agreement between the Depart-

ment of Human Resources and the Department of

Natural Resources and Community Development

seeks a 90 percent reduction in the volume and
toxicity of landfill waste over the next 20 years.

That's no small order. North Carolina now generates

about 25 million pounds of solid waste daily-or

about four pounds per person each day, Meyer's

office estimates. Most of that garbage ends up in the

state's 150 industrial and public landfills, most of

which are operated by county governments.

Waste disposal "is on the verge of becoming a
statewide issue of utmost importance to the coun-

ties," says Ed Regan, assistant executive director for

the N.C. Association of County Commissioners.

"The issue is double-edged for counties. On one
hand, the state's efforts in protecting groundwater

are going to make traditional ways of solid waste

disposal greatly more expensive. Although we real-

ize the short-term conversion away from the conven-

tional landfill is going to be expensive, we realize it's

necessary. We now know that [landfills] pose a

serious threat in many cases to groundwater."

Problems With Landfills

Twenty-five years ago, many communitiesviewed sanitary landfills as an environmentally

sound alternative to more traditional ways of dispos-
ing of solid waste, such as open dumps and outdoor

burning. Local governments responded to prodding

by state officials then to open sanitary landfills, and
now there are new pressures. Local, state, and
federal officials have begun to seek alternatives as

they realize that landfills can pollute ground and

surface water, consume huge tracts of valuable prop-
erty, and lead to controversial siting disputes.

Tom Mather is a reporter covering the environment for

The News and Observer  of Raleigh.
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Municipal and county landfills are rapidly filling up in North Carolina,

and 35 have fewer than five years  of life left.

(Groundwater is water tapped into by wells; surface

water is the state's system of river basins and tribu-

taries.)
Landfills contain a concentration of potential

pollutants-ranging from discarded oil to bacteria-

infested food scraps-and those contaminants often

leak into nearby groundwater and streams. At 50

percent of the sites they've sampled, state investi-
gators have found "acutely toxic" levels of pollut-

ants in water-called leachate-that leaks from
landfills, says Wilms. Those findings have prodded

the state into pursuing the tighter groundwater con-

trols. The U.S. Environmental Protection Agency

also has been developing tougher standards that

would require states to regulate groundwater pollu-

tion more strictly. Those rules are to be announced
in 1988.3

For years, the state has encouraged counties to

put their landfills near rivers, wherever feasible. The

point was not that rivers could help carry away

whatever pollution leaked out of the landfills.

Rather, the state contends, it was aimed at protecting
groundwater, an assertion that environmentalists

have not accepted universally. The state's theory

was that leaking pollutants would show up quicker

in the river surface water, and sanitation engineers

could act quickly to treat the pollution and to
pinpoint and halt the source of pollution. "Ground-

water has minimal effect on streams, and thus the

river would tell us if there were any effect," says
Meyer. "And rivers can attentuate whatever pollu-

tion leaks from landfills."

Such quick detection was impossible when
landfills were not located near rivers. Sometimes

pollutants leaked from landfills and were carried far

away by groundwater, only to show up in a distant

water supply where it was impossible to detect the

source of the pollution.

Environmentalists oppose the practice because

such landfills are a source of contamination, espe-

cially for towns down river that depend on the water.
"Dilution is not the solution forpollution," says Lark

Hayes, former executive director of the Clean Water

Fund of North Carolina, and now director of the N.C.

office of the Southern Environmental Law Center in

Chapel Hill. Under stricter landfill rules adopted by

the state, conservationists contend, landfills no

longer need to be located near rivers. State engi-

neers, on the other hand, say the policy remains in

effect. "We think it's a good policy, especially if you

do have a leak in the liner," says James Coffey, an

environmental engineer in the Solid Waste Manage-
ment Section.

Under the new state guidelines, most landfills

must use engineered barriers such as liners, caps, and

leachate collection systems to prevent pollution.

Liners are clay or plastic barriers, roughly the thick-
-continued on page 46
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Projected Life for Municipal/County Landfills

Name of Year Total

Landfill Opened Acres

Acres

Used

Acres

Remain

Ave.

Depth

Remaining

Life  (Years)*

Alamance County 1979 20 16 4 50 -1

Alexander County 1979 25 10 15 30 +5

Alleghany County 1982 14 5 9 33 +10

Anson County 1979 13 13 3 30 +2

Ashe County 1971 100 25 75 50 +10

Avery County 1972 14 8 6 45 +2

Beaufort County 1978 60 41 19 12 +5

Bertie County  1973 101 88 13 13 +2

Bladen County 1972 57 25 20 16 +2

Brunswick County 1984 54 12 42 8 +5

Buncombe County 1973 90 60 30 60 +2

Burke County 1988 318 0 318 35 +30

Cabarrus County:

Charlotte Motor Speedway 1973 110 0 110 35 +5

Cabarrus  County 1974 242 62 180 40 +2

Caldwell County 1975 60 45 15 125 +2

Carteret County 1984 30 10 20 20 +5

Caswell County 1975 10 5 5 18 +5

Catawba County 1973 90 75 15 30 +2

Catawba County 1981 170 30 140 25 +5

Chatham County 1973 79 40 39 25 +10

Cherokee  County 1972 16 12 4 20 -2

Clay County 1976 87 75 100 27 +10

Cleveland County:

Cleveland Container Service 1975 116 10 106 40 +10

Columbus County 1973 50 50 4 10 +10

Craven County 1983 120 40 80 16 +10

Cumberland County 1980 200 90 110 38 +5

Currituck County 1974 0 0 0 15 +2

Dare County 1982 30 5 25 20 +5

Davidson County:

Davidson County 1984 60 10 50 15 +2

Lexington, City of 1972 33 28 5 18 +2

Thomasville, City of 1961 105 80 25 40 +5

Davie County 1981 60 52 8 35 +5

Duplin County 1973 100 80 20 13 +2

Durham County:

Durham, City  of 1974 130 95 25 45 +2

Edgecombe County 1974 271 35 60 35 +10

Forsyth County:

Winston-Salem, City of 1975 176 43 123 85 +10

Winston-Salem , City  of 1969 50 18 32 45 +2

- table continued on next page
* Key:

Bold type  indicates fewer than 5  years remaining.

"+"  in front of a number  indicates more  than; "-" indicates  less than.
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Projected  Life  for Municipal /County Landfills

Name of Year Total Acres Acres Ave . Remaining

Landfill Opened Acres Used Remain Depth Life

Forsyth County,  continued:

Kernersville, City of 1976 68 17 51 35 +5

Franklin County 1984 45 30 15 30 -2

Gaston County 1987 322 0 322 25 +10

Graham County 1974 15 15 0 50 -1

Granville County 1976 66 42 24 30 +2

Granville County 1982 42 37 5 40 +2

Greene County 1982 65 5 60 12 +10

Guilford County:

High Point, City of 1981 47 37 10 40 +5

Greensboro, City of 1978 184 103 81 40 +5

High Point, City of 1980 125 0 125 0 +10

Halifax County 1981 110 16 94 45 +10

Harnett County 1977 350 90 260 20 +10

Harnett County 1978 61 51 10 15 +5

Haywood County:

Haywood County 1982 20 20 0 60 -1

Canton, Town of 1975 20 15 5 50 +10

Henderson County 1965 25 15 15 50 +10

Hertford  County 1973 49 44 5 10 +2

Hoke County 1974 20 14 6 20 +5

Iredell County 1979 90 45 20 60 +2

Jackson County 1969 18 10 8 50 +5

Johnston County 1973 125 90 35 20 +5

Jones County 1972 20 7 13 7 +10

Lee County 1972 226 110 116 37 +10

Lenoir County 1981 60 20 40 15 +5

Lincoln County 1986 300 0 0 0 +10

McDowell County 1972 25 24 1 35 +2

Macon County 1975 10 10 0 30 -1

Macon County 1975 10 10 0 20 -1

Madison County 1980 12 12 0 18 -1

Martin County 1973 59 54 5 12 +2

Mecklenburg County 1972 105 60 45 35 -2

Montgomery County 1972 27 21 6 14 +5

Moore County 1972 276 55 221 30 +10

Nash County 1977 57 43 14 35 +2

New Hanover County 1981 191 15 125 30 +10

Northampton County 1971 35 27 8 25 +10

Onslow County 1984 90 35 55 15 +5

Orange County 1970 205 35 170 18 +10

Pamlico County 1981 50 10 40 10 +10

- table continued on next page

* Key:

Bold type indicates fewer than 5 years remaining.

"+" in front of a number indicates more than; "-"  indicates less than.
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Projected Life for Municipal /County Landfills

Name of Year
Landfill Opened

Total
Acres

Acres

Used

Acres

Remain

Ave.
Depth

Remaining
Life

Pasquotank County 1984 150 8 142 30 +10

Pender County 1973 25 13 12 15 +5

Perquimans-Chowan County 1979 50 14 36 7 +10

Person County 1973 40 20 20 13 +5

Pitt County 1974 100 50 50 15 +10

Polk County 1979 35 11 24 35 +10

Randolph County 1986 95 0 95 40 +10

Union Carbide/Ever Ready 1984 5 1 3 12 +10

Richmond County 1985 125 10 110 16 +10

Robeson County 1985 179 10 169 20 +10

Rockingham County 1979 12 9 3 55 +2

Rowan County 1978 48 44 4 20 -2

Rutherford County 1975 23 10 13 35 +10

Rutherford County 1974 127 27 100 35 +10

Sampson County 1984 90 6 84 20 +10

Scotland County 1980 100 40 60 15 +5

Stanly County:

Albemarle, City of 1973 50 11 39 20 +5

Stokes County 1987 25 0 25 20 +5

Surry County 1983 45 20 25 20 +5

Surry County 1986 80 16 64 30 +10

Swain County 1972 30 29 1 30 +2

Transylvania County 1975 12 12 0 150 -1

Vance County 1974 64 39 25 12 -2

Wake County:
Raleigh, City of 1972 160 85 75 25 +10

Wake County 1980 300 100 100 10 +5

Sorrells 1970 60 30 30 75 +5

Wake County 1986 219 3 186 45 +10

Warren County 1984 12 4 8 20 +2

Washington County 1980 30 25 5 10 +2

Watauga County 1968 40 17 23 40 +5

Wayne County 1974 130 30 100 20 +10

Wayne County 1974 85 10 75 20 +10

Wilkes County 1972 32 30 2 35 -2

Wilkes County 1975 22 8 14 10 +5

Wilson County 1974 120 60 60 15 +5

Yadkin County 1972 51 31 20 15 +2

Yancey/Mitchell County 1969 30 29 1 40 +5

Source: Solid Waste  Management Section,  Division  of Health Services, N.C. Department of Human Resources

Note:  Not every county  operates a landfill

* Key:

Bold type indicates fewer than 5 years remaining.

"+"  in front of a number indicates more than; "-" indicates less than.
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ness of a matchbook cover, that block pollutants

from leaking into groundwater. Some environmen-

talists fear that these liners may create a sort of

bathtub effect, and that eventually they will fill to the

point that poisons leak over the top or into the ground

through punctures in the liner and contaminate
ground and surface waters. To prevent that, leachate

systems collect pollutants that settle to the bottom of
landfills and pump them out so they can be treated.

And special caps are designed to prevent water from

entering a landfill in the first place.

"All new landfill permits are expected to meet

these standards," Meyer says. "Probably more than

95 percent will require these high-technology or
highly engineered  sites  to prevent ex-filtration

[leaching of pollutants]." The New Hanover land-

fill, for instance, is lined, and other urban landfill op-

erators face lining theirs when opening new landfills

or expanding existing ones. So far, the liners have
not been required by federal or state law or regula-

tions, butRon Levine, director of the Health Services

Division of the Department of Human Resources,

says the department is considering putting the liner

requirement into the N.C. Administrative Code.

Communities can apply forvariances if they can

demonstrate their sites contain natural barriers, such

as thick, impenetrable clay soils, that would prevent
groundwater contamination. But for most landfills,
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the new regulations will increase disposal costs

significantly. How much? That depends upon each

site, but perhaps 10 times as much, according to one

estimate. "Instead of having to pay $5,000 to

$10,000 an acre in developing that landfill site, now

we're talking about $100,000 to $125,000 an acre for
landfills with liners," says Regan of the Association

of County Commissioners. Mecklenburg County is

developing a new landfill on a 547-acre tract along

the South Carolina border. The county estimates that
a liner for the entire tract would cost $47 million.

New Hanover County spent more than $2 mil-

lion-excluding land costs-constructing the first

10 acres of its lined landfill with a leachate treatment

system, county engineer Hilton says. A newly

opened five-acre segment cost $620,000-or about

$125,000 an acre.

In Alamance County, which ran out of burial

space at its landfill in July, officials postponed a

decision to open a new site after state officials told

them it had to be lined. Landfill operators have since

been mounding garbage on top of the ground until

the county's board of commissioners decides
whether to build a lined site or pursue other alterna-

tives. Meanwhile, daily operating costs have in-
creased from about $1,400 to $3,000 by having to

mound rather than bury garbage. (That's what

Virginia Beach, Va., once did. It now has a man-

A Profile of  the Soil

Soil is the essential pathway between the mineral and organic

worlds. Through the soil, vegetation acquires its nutrients

which are passed through the food chain and returned again.

A horizon The chemical, physical and organic content of soil develops

from decomposition and mineralization of the vegetation and

the rock materials. Thus, all soil has its own distinctive

profile.

Soils have four major horizons, each with concentrations of a

particular property. Generally, these horizons are:
The 0 horizon: is the surface layer composed of fresh,

matted or decomposing organic matter.
The A  horizon: begins as a dark colored layer of high

organic content and mineral matter. Heavy leaching and

C horizon weathering result in the loss of soluble minerals to the next

R horizon

horizon. Resistant minerals concentrate in the lighter layers.

The B horizon: is usually deeper in color and contains the

highest concentration of clay minerals or of iron and organic

matter. It is firmer in structure.

The C  horizon and R horizon : are composed of weath-

ered material and consolidated bedrock, respectively.
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made municipal mountain, dubbed Mt. Trashmore,

as the centerpiece for a new city park.)

"We can mound until the cost becomes prohibi-
tive," says Commission Chairman Leonard Alcon.
"We can go out and bring in 140 dump truck loads of

dirt to cover the garbage, but the cost may become
prohibitive. I would consider it a crisis. If there is no

landfill and there's nowhere to dispose of garbage-
how does business operate? I think we may be

discouraging industries that are thinking of locating

in Alamance County."

The county would need a landfill, he says, even
if it eventually built an incinerator or pursued other

waste reduction options. "Regardless of what type
of disposal alternative you have, you're going to
need a landfill," he says. "Once we get a landfill,

then we can look at other alternatives."

State officials agree that landfills can't be elimi-
nated entirely. But they say that increased land-

filling costs ultimately may force most communi-

ties to seek other waste disposal alternatives. "With
the new rules that are in place-the groundwater
rules and the new federal standards-the cost of
landfilling is going to go up drastically," says Gor-

don Layton, solid waste supervisor for the state. "As
the cost of this alternative goes higher, it's going to
make waste recovery, recycling, and other alterna-

tives more desirable. Some of the thrust behind this

effort is going to have to come from the legislature,"
he adds.

Most alternatives to landfills involve waste-
reduction methods such as recycling, garbage com-

paction, and shredding. But the most efficient way

to reduce volume, some state officials say, is by

incineration.

Incineration as a Disposal  Alternative

O
f the 90 percent waste reduction sought by state

officials, Layton estimates that about three-
fourths of that cutback could be achieved through
greater use of incinerators. New Hanover County

operates one of the  state's two municipal waste
incinerators while Wrightsville Beach operates the

other. Soon they will be joined by Charlotte and

Mecklenburg County, which have begun construc-
tion on an incinerator slated for use in about two

years, and Gaston, Rowan, and Alamance counties,

and the city of Greensboro, are considering such
facilities.

The New Hanover incinerator, located in an

industrial district north of Wilmington, reduces the
volume of burned trash by more than 85 percent,

county officials say. The incinerator burned its first

truckload of trash in June 1984 and soon exceeded its

design capacity of 200 tons per day. Although the

plant operates continuously, it can handle only about

70 percent of the county's 285- tons -per-day garbage

production. The county buries the excess garbage in
its landfill,  along  with incinerator ashes, landscape

debris, and non-burnable materials such as glass,

metals, and concrete.

"Roughly for every 10 trucks of garbage that

come in, only one to one-and-a-half truckloads come

out," county engineer Hilton says. "Without this
reduction of waste, that landfill would last only

about 10 years. With this incinerator, it will probably

last about four times that."

Heat from the burning garbage is used to pro-

duce steam, most of which the county sells to W.R.

Grace Company, a nearby agricultural chemical
manufacturer, for use in its boilers. The county also

generates electricity from steam the company can't

use and sells that production to Carolina Power &
Light Company. This process-called cogenera-

tion-makes waste materials into usable resources.
County officials are quick to pointout, however,

that the incinerator is not profitable. The county

recovers about 80 percent of the incinerator's $4.5

million annual operating costs from steam-electric

sales and revenues from garbage dumping fees,

Hilton said. But taxpayers still had to contribute
about $800,000 to the plant's budget in 1986. Says

Hilton, "You don't make any money. You almost

pay for what you're doing."

Catawba County, with about the same size

population as New Hanover County, operates two
county landfills on an annual budget of about

$800,000. County Engineer Dick Wyatt, who has

studied New Hanover's $4.5 million operation,

says the two counties' situations are quite different,

and a direct comparison is difficult to make. "It's
true that we're spending $800,000 [compared to

New Hanover's $800,000 taxpayer costs], but there
are a lot of hidden factors. Our budget doesn't
include the cost of litigation, or what it will cost us

under the new landfill rules, or what it will cost us
when we next have to open a new landfill."

Incineration costs, as well as potential air pollu-

tion problems from burning trash, have led some
observers to describe incinerators as an unlikely

disposal option for all but the state's  largest munici-
pal areas. "There's a certain cutoff point where it's
not economical for a locality to go with incineration

.... It's about 200 tons a day," says Philip Prete, a
research  assistant at the Institute for Environmental

Studies at the University of North Carolina at Chapel

Hill. "Without  getting at least a little  above that, it
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This New York barge loaded with Long Island trash attempted to unload

in North Carolina in April 1988, but was denied permission by North

Carolina and other states.

would be hard to break even. With the steam gener-

ating incinerators, I would venture to say that there's

few of them making a profit. It's not a money maker;

it's a space saver and a quick fix. They're not going

to make money."

That's not the point, responds Hilton. "New

Hanover built the steam plant to reduce the costs of

solid waste disposal caused by our lined landfill

expenses," Hilton says. "As the rest of the state is
required to install the liner systems, leachate collec-

tion and treatment systems, top-liners, and monitor-
ing systems, landfill costs will force the examination

of volume reduction techniques. Burning provides

the largest volume reduction for the dollar value.
The funds saved could pay for two steam plants

while limiting our landfill disposal area to 200 acres
instead of 800 acres over a 60-year period."

Besides not breaking even, Prete says incinera-

tors would force taxpayers to pay more money for

trash disposal. New Hanover County's $22.00-per-

ton dumping fees are the highest in the state, he

notes. In contrast, Orange County residents pay $3

to $6 per ton to dispose of garbage in the county

landfill. According to Meyer, the statewide average

cost is between $8 and $10 per ton.
Incinerators have environmental problems as

well, which Prete says are "potentially as serious a
problem" as landfills. Incinerators can emit harmful

air pollutants if not equipped with state-of-the-art

pollution controls 4 "There's a whole host of things

that can be sent off from a plant," he says. Such

pollutants include particulates (fine liquid or solid

particles such as dust, smoke, or smog), sulfur diox-
ides, nitrogen oxides, volatile hydrocarbons, carbon

monoxide, dioxins, hydrogen chlorides, and hydro-

gen fluorides. Heavy metals are often present in air

emissions, he says, but tend to concentrate in ashes.
Such airborne substances as particulates can

cause discomfort and breathing problems, and other

substances can have more harmful effects. Carbon

monoxide poisoning can cause illness, and in ex-

treme concentrations can lead to death. Sulfur

dioxides have been linked to acid rains. Long-term

exposure to such emissions as dioxins have been
linked to cancer.

Although the technology exists to remove 90

percent of such pollutants from air emissions, Prete

says, the U.S. Environmental Protection Agency

does not require plants to install state-of-the-art

equipment on smaller incinerators-that is, those

burning less than 250 tons per day.
The EPA's emission standards are more lenient

for smaller incinerators, Prete says, so operators of

such plants tend to install less efficient air pollution

equipment, such as electrostatic precipitators. These

devices set up an electronic field that cause most of
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the larger particulates in fly ash-the soot that is
emitted by incinerators- to settle. "They can meet

those standards by removing the large particulates
and still emit small particulates," Prete says. "And
it's those small particulates that are most hazardous

to human health."  Small particles are more danger-

ous, he said, because they can be drawn deeper into

the lungs and absorbed more easily by the blood-

stream.
Large incinerators,  on the other hand, must

contain the  "best available technology"  for control-
ling pollutants,  such as bag houses and scrubbers.
"The bag house works essentially like a vacuum

cleaner,"  Prete explains. "The flue gases pass

through this bag, and it filters out the particulates in

the fly ash."  Scrubbers,  on the other hand, spray a

fine mist of powdered lime or a mixture of lime and

water to neutralize acidic pollutants,  such as sulfur
dioxide, hydrogen chloride, and hydrogen fluoride.

Environmental groups

that have studied incinerators
worry about these serious
health concerns.  While cogen-

eration incinerators may pro-

duce electricity, "the ash the
plants produce and the emis-

sions from their stacks are seri-

ous-and virtually unregu-
lated- health hazards. Envi-

ronmentalists also worry that
efforts to reduce waste and to

create or expand recycling
programs will go up in smoke

along with the trash,"  reports

Sierra  magazine.5

New Hanover County

officials, however, say they have had no problems
meeting federal emission standards,  a claim that is

backed up by officials with the state Division of
Environmental Management,  which monitors air

quality. (New air emission standards are on the way
from the Environmental Protection Agency.)  More-

over, Hilton says thatNew Hanover County officials

were so pleased with their incinerator that they are
considering plans to expand the plant or build an-

other one. County officials are also considering a

recycling program, but Hilton says they concluded

that incineration would be less expensive than a

comprehensive recycling program. "One of the

shocking things we have learned recently is that

there is a tremendous cost in recycling,"  Hilton said.
"From the information we've looked at, the revenues

don't cover the costs." Still,  says Hilton, New

Hanover is "seriously evaluating recycling as a
mechanism to reduce the volume of waste to be

landfilled.  While we do not anticipate that the

process will make money,  there does seem to be

some potential for reasonable  ̀avoided' costs. In

other words,  it may cost us no more  to recycle than
it does to landfill in our expensive  landfill."

State officials acknowledge that all waste dis-

posal alternatives are expensive,  but they suggest

several options that could help communities cover
such costs.  One potential remedy,  Layton says,
would be for the N.C.  General Assembly  to  set up a

revolving  loan fund for  solid waste  projects.  Under

such a program,  the state would offer communities

low-interest loans for projects;  repaid loans then

could be used to finance other projects.  In 1987, the

state established such a fund for water and sewer
projects,  with an initial appropriation of $21.5 mil-

lion. While such a loan fund would not relieve coun-

"Pollution is

nothing but

resources we're not

harvesting."

-Buckminster Fuller

 

ties and cities of the cost for

disposal projects,  it would al-
low them to begin operating

quicker and at a potentially

lower cost, because the loan

funds would be available at
less-than-bond-market rates.

The table on pp. 43-45, indi-

cates how rapidly the state's

counties are running out of

room- and which ones are

close to being at maximum
capacity.

Another option would be

for counties to band together
in financing  regional waste

incinerators.  Such regional
facilities would not only have a broader financial

base for covering construction costs,  but could

operate more profitably because of their larger scale.

"Volume may be the key when you start looking at
expensive alternatives such as incineration," says
Regan of the Association of County Commissioners.

A number of counties already have begun ex-

ploring the idea of building regional incinerators and
recycling centers. For instance, Alamance County

and Greensboro are considering plans for a jointly

operated incinerator, and Orange and Durham coun-
ties have discussed the possibility.  And the Neuse

River Council of Governments is studying an array

of disposal options for the coalition of counties,
cities, and military bases in eastern North Carolina.

"We're looking at incineration and  recycling,"

says Larry D. Fitzpatrick,  a member of the Onslow
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County Board of Commissioners and of the state
Environmental Management Commission. "Maybe

we could have a joint incineration and recycling
process for two or more of these entities. We could

save the taxpayers money and make a more efficient

operation."

Prete believes communities should consider the

entire range of disposal options in conducting such

studies. In doing so, he says most communities

would conclude that recycling and other forms of

waste reduction are most cost-effective. "I don't

think incineration is the way to go," Prete says. "I

would say it's the way to go only after every other
alternative has been examined for reducing the

waste."

Recycling  and Other Alternatives

T hose who contend that recycling does not pay
off, Prete says, often fail to consider secondary

benefits such as conservation of resources, preserva-

tion of landfill space, and pollution prevention. "If

you take all the benefits of recycling .... I would say

that it's certainly profitable from that standpoint,"

saidPrete. "And if not profitable, it's at least feasible
and sensible."

Evidence for that argument, he said, can be

found in Charlotte and Mecklenburg County. The

joint city-county recycling program started last

February with 2,500 households and had 9,100

households within six months, says Brenda F.

Barger, a resource recovery specialist for Meck-

lenburg County. The county now recycles about 10

percent of its waste, and officials hope to increase

that to 30 percent by 1994. "We hope to be city-wide

by the fall of 1988," Barger said. "By that time we

should be serving a little more than 100,000 house-

holds in the city limits."

Participants are asked to recycle four items:

newspapers,  aluminum,  glass,  and plastic bottles.

They simply put all those recyclables in a single trash

can, and garbage collectors sort the materials at the

curbside. Most eligible residents have responded
favorably to the program, she says, with more than

three-fourths of the households participating  in areas

served by the program.

"We thought the best way to get participation

was to make the program as simplistic as we could,"

Barger says. "The behavioral pattern to recycle had

become very set after just a few weeks. People

outside the service area are extremely anxious to be
included in the program."

Local officials view recycling as an integral part

of their total waste disposal effort, she says, even

though the county is building an incinerator and a

new lined landfill. For instance, the county will

waive its $3.75 fee for a carload of trash if the driver

brings three bags of recyclable materials to the

landfill.

Before making a commitment to any disposal

alternative, resource recovery experts say that com-
munities should study their waste stream, identify

large components, and try to reduce or recycle those

materials. A good example is a study by the Land of

the Sky Regional Council in Asheville, which serves
Buncombe, Transylvania, and Madison counties.6

"They realized they were all running out of landfill

space ... and wanted to look at alternatives," says

Sandi Maurer, a solid waste planner for the council.

"Questions have been raised about regional

incinerators because of low population density and

the high cost of transportation due to the mountain-

ous terrain in the region," adds Maurer. "My major

objection to incinerators is they're so expensive.

Who's going to pay for all the incinerators?"

Instead, she says, the council sampled trash at

county landfills to determine what kinds of waste

were being dumped. The study found that much

more trash was being dumped than officials had

realized-thereby shortening the predicted life of

area landfills. Plus, it helped the council identify

several likely targets for recycling efforts. One was

cardboard, which accounted for 36 percent of the

area's industrial waste. Clean industrial cardboard
is easily recycled.

Another easily recycled item  is glass, and dur-

ing the 1970s, environmentalists made a strong push

for a so-called bottle law in North Carolina. That

proposal would have required consumers to pay a

refundable deposit on soft drink and other beverage

containers . But business groups, particularly retail-

ers and bottlers, fiercely resisted the proposals be-

fore the General Assembly, and the push for recy-

cling diminished. But that doesn't alleviate the need

to stimulate recycling of glass, state officials say.
Layton, of the Solid Waste Management Section,

puts it this way: "There is going to have to be

legislation  mandating a  bottle" [deposit].

Waste reduction and recycling programs have
had an extended infancy in North Carolina, but may

now be maturing. Since 1983, the state has sup-

ported the Pollution Prevention Pays program,

which seeks both "waste  minimization"  as well as

recycling. State officials say the program has be-

come the primary  waste management strategy in

North Carolina (see "Who Makes Environmental

Policy," p. 10, for more). And unique programs

such as the Southeast Waste Exchange at UNC-
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and every fish that swims

silent, every bird that

• • • flies freely, every doe

that steps softly, every crisp leaf that falls.

All the flowers that grow on this colorful

tapestry - somehow they know.

That if man is allowed to destroy all we need,

He will soon have to pay with his life for his

greed.

Charlotte's Urban Institute seek to promote indus-

trial waste recycling? The Exchange acts as a clear-
inghouse for businesses that seek waste and by-
products for recycling, as well as for industries that

offer such materials for sale. In this fashion, waste
recycling can play a key role in stimulating eco-

nomic development, promoting new businesses,

and creating new jobs.

Prete cites such efforts as evidence that recy-

cling can work atany scale-not just in large munici-

palities such as Charlotte. "As far as the cutoff point,
I don't think there is one," he says. "A household of

one can easily separate and recycle."

Communities should also look at other waste
reduction options, he says, such as garbage compac-

tion, shredding, composting, and mulching. For

example, the City of Raleigh grinds up leaves and

limbs it collects from homes, stockpiles them, and

uses them for mulch in parks. The mulch is made

available to residents free-of-charge.
Mecklenburg County has even found a way to

make recycling pay off. It has instituted a Trash to

Treasures program during the warm months of the

year. Usable items-such as appliances, lawnmow-

ers, toys, furniture, books, and the like-that have

been brought to the county landfill are offered for

sale on the first Saturday of each month 8 These

county yard sales attract a variety of buyers and have
produced thousands of dollars in revenue for the

county over the past few years.
Prete, among other solid waste experts, ap-

plauds the state's new policy of seeking a 90 percent

reduction in waste. But that policy only sets goals,

and he says the state should take stronger actions-

such as adopting a bottle recycling bill or promoting

-from "Tapestry" by Don McLean

other recycling. "Traditionally, solid waste has been
an issue that's been left to the local governments,"
Prete says. "The state ought to take more of an upper
hand."

Others say that simple economics and educa-
tion will bring about changes. One proponent of that

view is Jerry W. Johnson, business manager for
Reynolds Aluminum Recycling Company's local

center in Raleigh. From 1974 to 1986, the com-

pany's North Carolina business grew by 6,800 per-

cent, from 100,000 pounds of aluminum to 6.8

million pounds. The company paid customers $1.9

million in 1986 for 176 million  aluminum cans

brought to its 30 recycling centers in the state.

"That's 1,360 trailer loads that would have gone to
the landfill, not including any scrap," Johnson said.

Twenty years ago, Reynolds used virtually no
recycled  material, he said, but it now relies on

recycled aluminum for 40 percent of its metal refin-

ing needs. Similar results could be achieved for

other materials, such as plastics and newsprint, he

said, in helping the state reach its goal of reducing

wastes by 90 percent.

"I feel like it's a reasonable goal," Johnson said.

"The only thing we have to do is educate the public
and make recycling  centers as  convenient to the

public as possible. The money's there-if you make

it worthwhile as far as the money going into the

consumer's pocket-it will work."

FOOTNOTES
'Assistant Attorney General Nancy Scott told  Insight  that in

February 1987, "A policy decision was made to protect ground-

water to the drinking water standard,"  which was "another way
to interpret existing rules. It is a difference in how the  [ground-
water] standard is accomplished ." That policy  decision requires
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either liners or impermeable clay liners in sanitary landfills.

Officials at the Department of Human Resources and at the

Attorney General's office agree that the policy  is an unwritten

one, but it may by incorporated into the N.C. Administrative

Code in 1988.

2Memorandum of Agreement, "Coordination of the Solid and

Hazardous Waste  Management  Program of the Division of

Health Services, Department of Human Resources and the Divi-

sion of Environmental Management, Department of Natural

Resources and Community Development," signed June 4,1987,

by the N.C. Secretaries of Human Resources, of Natural Re-

sources  and Community Development, and of Administration.
PProposed "Criteria for New and Existing Municipal Sanitary

Landfills," working draft, U.S. Environmental Protection

Agency, 1987. See also "Advance Notice of Proposed Rule-

Making," Solid Waste Incinerators,  Federal Register,  July 7,

Recommendations

B ased on the information in the preceding
article, the N.C. Center for Public Policy

Research recommends the following:

1. North  Carolina should establish a re-
volving loan fund for local landfill construc-

tion. North Carolina's county and municipal
landfills are rapidly running out of room, with 12

of those landfills having less than two years

before they will be full and 35 with less than five
years. Because local governments may have dif-

ficulty securing financing to open new landfills,

the 1988 General Assembly should establish a
revolving loan fund to enable county and city

governments to open new landfills. The low-
interest loans from the loan fund would be paid

back to the state to allow continued funding of
new landfills. The fund might also be used by

counties which decide to band together to open
regional waste disposal centers, including re-

gional waste  incinerators to reduce waste volume

before landfilling the remains.

2. North Carolina  should clarify its

landfill requirement rules.  State policy cur-

rently requires cities and counties to install ex-

pensive liners in new landfills unless soil condi-

tions obviate their need. But so far, the state has
not adopted the liner requirement as a part of the

N.C. Administrative Code, despite N.C. General

Statute 150B-2 (8a). That law requires that "any

agency regulation, standard, or statement of

general applicability that implements or inter-

prets laws enacted by the General Assembly or

Congress or regulations promulgated by afederal

1987.
4Philip J. Prete, "Solid Waste Incineration and Air Emissions:

Mecklenburg County," An Issue Paper, Dec. 12, 1986, pp. 1-18.
5Carolyn Mann, "Garbage In, Garbage Out,"  Sierra  maga-

zine,  September/October 1987, pp. 20-27.
6Sandi Maurer and Cam Metcalf, "Solid Waste Stream Quan-

tity and Composition Study for Buncombe, Madison, and Tran-

sylvania Counties, North Carolina," Land-of-Sky Regional

Council, Asheville, Jan. 15, 1987.
7Waste  Watcher,  published bimonthly by the Southeast Waste

Exchange, Urban Institute, Department of Civil Engineering,

University of North Carolina at Charlotte.
8Betsy Dom, "Recycling Pays Off: Savings in Money and

Landfill Space,"  Popular Government,  Spring 1985, p. 23. See

also Roger Schecter, "Pollution Prevention,"  Popular Govern-

ment,  Winter 1987, pp. 29-38.

agency or describes the procedure or practice

requirements of any agency" be incorporated into

the Administrative Code. To avoid confusion

over this policy and forestall legal action chal-
lenging the policy, the Department of Human

Resources' Division of Health Services should
formally adopt rules involving landfill liners.

3. The state  should expand funding of the

model Pollution Prevention  Pays  program.

This program, which has helped the state reduce

its production of solid and hazardous wastes

substantially, promises increased savings in

terms of waste reduction. Yet the 1987 General

Assembly cut its research budget in half and

declined to increase its staff. The 1988 legisla-

ture should restore its research budget to

$300,000, and increase its operating budget to

expand its staff and provide more technical serv-

ices to local governments wishing to avail them-

selves of the program.
4. Similarly, the state should consider

expanding the Department of Human Re-

sources' Technical Resource  Unit ,  which also

works with local governments in waste reduction

and recovery.
5. The General Assembly  should examine

whether a beverage container deposit law

would (a) significantly reduce solid waste and

thereby address local problems, and (b) harm the
growing container recycling industry in North

Carolina. A legislative study commission maybe

the best way to determine the answers to these

questions.  -Jack Betts
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  The Waters of North Carolina

Clean Water-

A Threatened Resource?

by Frank Tursi and Bill Finger

Water quality and water supply problems have reached the 17 river basins and

820,000 wells in North Carolina (no state has more wells). Fish kills, oxygen-depleted

water, and other evidence point to a lethal mixture of pollutants in the state's  surface

waters.  Meanwhile, underground storage tanks and other pollution sources endanger

the state's  groundwater system.  As the population grows, water supply needs increase

along with sources of pollution. How can North Carolina manage the dual challenge of

protecting water quality and ensuring an adequate water supply?
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T he blue crabs spilled out of
the plastic bucket onto the

big wooden table. They scurried
in all directions, trying to outrun

the gloved hand that ap-

proached. One male stood his

ground and raised his claws defi-

antly. Bill Mayo grabbed the crab and held it out for

inspection. Almost a quarter of the crab's shell was

gone, as if it had just dissolved away. Its organs were

visible through the hole.

"I ain't seen nothing like it," said Mayo, who's

been a commercial crabber on the Pamlico River for
most of his 50 odd years. "I've been working the

water all my life and I didn't think nothing could eat

through a crab's shell." Bacteria can, and last sum-

mer they started eating holes in crabs in the Pamlico

River in Beaufort County.

Four years ago, a mysterious fish disease leav-

ing ugly red sores on its victims began killing mil-

lions of menhaden, causing fishermen to begin to

notice that things weren't right on the river. Once

common sea grasses were disappearing, and the

oysters were vanishing. So were the striped bass.

"Something's wrong out there," Mayo said one

day in late summer as he unloaded his day's meager

catch at a crab packing house on the south side of the

river. "I don't know what it is but something ain't

right."
The Pamlico is being slowly poisoned by a

lethal cocktail of industrial, urban, and agricultural

wastes. Into the river flow the by-products of mod-

em society-herbicides and insecticides, phospho-

rus and nitrogen, heavy metals such as lead and

mercury,  and toxins. They are robbing the Pamlico

of its life forces.'

Two hundred and seventy miles inland, lush

Piedmont farmland straddles the line between

Guilford and Randolph counties. In the 1940s, a dam

on the Deep River was envisioned to flood this farm

country, as both a flood control project and as a

source of water for the post-war Greensboro popula-

tion. Never built when land was cheap and "waste-

water" was not yet in the dictionary, the project

remains on the drawing board today. Wastewater

problems in the Deep River, which flows by High

Point and would be captured by Randleman Dam,

have delayed the project. A 1984 editorial in the

Greensboro News &Record  cautioned thatpollution

in the Deep River could make the Randleman reser-

voir "a giant cesspool."

While the dam would be built in Randolph

County, much of the reservoir would back up into

Guilford. When federal money appeared to be

available, the Randolph County commissioners,
including stock carracerRichardPetty, objected, but

the Guilford County commissioners favored it. By

the time all the local officials signed on, the dam was

no longer needed to control floods, and hence the

federal funding was lost. The Randleman Dam

reservoir, in short, has hardly gotten past the check-

ered flag.

If the Randleman Dam project moves no further

than it has in the last 40 years, the Guilford officials
may have to turn to the Dan River basin. "This

alternative would involve a transfer of water from a

riverbasin outside the Greensboro area," says David

H. Moreau, director of the Water Resources Re-

search Institute, part of the University of North

Carolina system. This process is called an "inter-

basin transfer."

With a few notable exceptions, North Carolini-

ans have always been able to count on a clean,

abundant supply of water. Fish kills and water

shortages have not plagued this state. The horrors of
Boston Harbor, the Chesapeake Bay, and oil spills on

the Monongahela River in Pittsburgh have always

been someone else's  problems. But with the dying

fish and scores of other signals of declining quality,

together with droughts in 1986 and 1987, North

Carolinians cannot take bountiful, clean water for
granted any longer.

In the last decade, the state's population has

grown rapidly, about 1.5 percent a year, to 6.3

million people, the 10th most populous state. More

people mean more demand for water, and shortages

have begun to appear regularly in some parts of the

state. With those new residents come new busi-

nesses and industries, new housing subdivisions and

condominiums. Growth may be good for the state's

economy, but it may be overpowering its rivers and

streams. Likewise, groundwater is no longer invul-
nerable to the abuses that pour into the streams and

rivers. More than half of the state's residents depend

on underground aquifers for their drinking water.

But now, leaks from underground storage tanks,

seepage from sanitary landfills and septic tanks, and
pesticides from farm runoff threaten the state's

groundwater supplies.

The number of industrial, municipal, and pri-

vate sewage-treatment plants that dump their waste-

water into the state's waterways is growing rapidly.

North Carolina now has the somewhat dubious dis-

tinction of having the most federal wastewater dis-

Frank Tursi, a reporter and editor for the  Winston-Salem

Journal  since 1978 ,  currently covers environmental is-

sues.  Bill Fingerhas been editor ofNorth Carolina Insight

since 1979.
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charge permits of any state in the Southeast ,  includ-

ing the boom-state of Florida.  The cumulative

number of such permits in North Carolina jumped

from 1,500 in 1980 to 3,159 in 1986, an 111 percent
increase.

The N.C. Division  of Environmental Manage-

ment (DEM) has the job of processing these permits

and inspecting the facilities for compliance. The

engineers are working nights and weekends just to

keep up with the 100 or so new requests for permits

that come in  each month.  The inspectors cannot

possibly get to all the permit sites,  some of which go
years without an inspection. "We've still got over

600 requests for discharge permits on backlog," says

George T. Everett, deputy director of DEM. "We

can't catch up at the rate

we're going ."  Meanwhile,

the added wastes are dam-

aging rivers and streams.

Some can no longer absorb
large amounts of addi-

tional wastes and still

spawn fish or remain
sources of drinking water.

Other rivers and streams

are approaching that point

(see sidebar on page 66).
The state ' s water sys-

tem is divided into two

parts-the overland sys-

tem of streams, rivers, ba-

sins, lakes,  estuaries, and
reservoirs known as  sur-

face  water;  and the under-
ground system of waters

known as  groundwater.

Separate legal and admin-
istrative systems regulate

and monitor surface water

and groundwater.  In addi-
tion,  the systems regulat-

ing water  quality  are dif-

ferent from those that affect water supply.  The state

agency that sets most of the rules and regulations for
water is  the N .C. Environmental Management

Commission  (EMC), composed of 17 citizen ap-
pointees meeting monthly.

Water may be to the 1990s what energy was to

the '70s :  an abundant,  undervalued resource taken
for granted, but with the potential for great economic

disruption if mismanaged.  How much time does the

state have to change its rules and the public to change
its habits?

"The decisions made over the next three to five

years will determine the ability of this state to grow
economically and socially and still preserve envi-
ronmental quality,"  says R. Paul Wilms,  director of

the Division of Environmental Management, the
primary staffing office for the EMC  .1 "I am hopeful

that we still have three to five years to make those
decisions ,  that the time hasn ' t slipped past us."

The Federal Carrot and Stick-

The Clean Water Act

N orth Carolina has 37,000 miles  of streams and
rivers  and millions  of acres of reservoirs and

lakes. Forty years ago, nobody gave all that water

much thought. Like most  states,  North Carolina

North Carolina now

has the somewhat

dubious distinction of

having the most federal

wastewater discharge

permits of any state in

the Southeast,

including the boom-

state of Florida.

didn't make a serious ef-
fort to curb water pollution

until after  World War II. In

1950, there were about 250

communities with more

than 2,500 people. About

two-thirds either weren't

treating their sewage at all

or had very  minimal treat-
ment. The city of  Raleigh

was dumping raw sewage

into the Neuse River.

In response to such

actions, the 1951 General
Assembly directed the

State Stream Sanitation

Committee,  the forerunner

of the Environmental

Management Commis-

sion,  to begin the state's

first comprehensive water-

pollution program. The

committee classified wa-

ters as to their "best uses,"

surveyed the extent of the

pollution,  and started pol-
lution-control programs.

The "best-use" classification system begun in
the 1950s has been refined over the years. Today, all

surface fresh water is classified into two general

categories:  water supplies  (6,380 miles)  and fish-
able/swimmable (30,998 miles).  There are sub-clas-

sifications in each category and new classes such as

"nutrient sensitive"  and "outstanding resource wa-
ters."4

The federal  government got into the  act in 1956

by making technical and financial assistance avail-
able to local governments for water pollution con-

trols. The federal role expanded in 1965 when
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Volunteer fireman helps people near

Pittsburgh, Pennsylvania, fill containers

with drinking water. When an Ashland

Oil Co. storage tank burst and sent one

million gallons of diesel fuel into the Ohio

River, towns had to import water for their

needs.

Congress established minimum criteria for state

water-quality standards. Congress took the next step
in 1972 with the passage of the Federal Water Pollu-

tion Control Act. Amendments to the act in 1977

gave the law its popular name, the Clean Water Act s

The law mandated a clean-up of the nation's

waters and included a range of regulatory manage-

ment features. Local governments found them easier

to swallow because of the hefty financial incentives

that came with them. The carrots for stiff new

regulations were grants for municipal sewage treat-

ment plants. The federal money covered up to 75

percent of eligible costs.

Two sections of the 1972 act had the most

impact on regulating water quality. Section 402

required that all so-called "point sources" of pollu-

tion have a permit with the ponderous title of Na-

tional Pollutant Discharge Elimination System, or

NPDES.  Point sources of pollution  areplaces where

industries and sewage-treatment plants (private or

governmental) discharge wastes into the state's sur-

face waters. The NPDES permit sets limits on each

pollutant that these facilities can discharge into riv-

ers and streams. Second, Section 404 required a

permit from the U.S. Army Corp of Engineers prior
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to the discharge of dredged or fill materials into U.S.

waters, including wetlands.

In addition, the act recognized that  "nonpoint

sources"  runoff from agricultural fields, animal

pens, parking lots, and streets, for example-were

major contributors of pollution. To control those, the

act called for "areawide waste-treatment manage-

ment planning" which could include stricter land-

use measures  and programs to reduce pollutants

carried by soil erosion and stormwater runoff.

Along with all this came more than the usual

government red tape and the grumbling of local

officials who resented the federal muscle. Even so,
local officials couldn't very well ignore all those

federal dollars that were building sewer systems and

treatmentplants andkeeping water and sewer bills so

low. So the Clean Water Act became the nucleus

around which states built their water-pollution pro-

grams.

Federal money, though, has been cut back se-

verely since the gravy days of the mid-1970s and will

be phased out totally after 1995.6 "The federal

hooker in this thing has always been the money,"

says Moreau of the Water Resources Research Insti-

tute. Under the Clean Water Act, the Environmental
Protection Agency (EPA) has the responsibility of

monitoring water pollution, and it can delegate the

NPDES permit system to individual states. The

states generally want to administer their own permit

system, to control the program in-state. Local gov-

ernments, meanwhile, had another kind of incentive

to meet the wastewater treatment regulations.

Since 1973, under the Clean Water Act, nearly

$700 million in federal dollars have gone into public

wastewater-treatment plants in North Carolina. To

get that money,  communities had to develop plans on

wastewater treatment. When the federal money

ends, local communities will no longer have to

develop such plans, since state law does not require
them. "The only way the feds have been able to get

them to do this stuff is by hanging those big bucks out
there," says Moreau. "Now comes the question of



what to do in place of that."
The carrot and stick approach has worked on the

water  supply  side as well. Federal funds have helped

build water supply projects while the Section 404
dredge-and-fill permit generally has applied to dam

construction for water supply projects. As with
water quality, the ballgame is changing for water

supply. "The federal government, pushed by the

budget deficit crisis, is rapidly withdrawing from its
previous role of assisting with water supply proj-

ects," says John Morris, director of the N.C. Division

of Water Resources. "There are no more Corps
reservoir projects on the planning horizon for North

Carolina."
With such changes underway, the need for more

state and local initiatives are critical. "We've never
had a comprehensive water-supply planning pro-

gram on the state level," says Moreau. "What are we

offering in place of the federal planning require-

ment?" asks Moreau. "Nothing."

North Carolina towns aren't alone. A survey of

700 communities in the Southeastby Moreau's insti-
tute found very few do adequate planning for water

supply and quality? The Commission on the Future
of the South, a project of the Southern Growth
Policies Board, found the same thing. The commis-

sion recommended in 1986 that states adopt strategic

statewide management plans by 1992 that would
provide strong protection for water quality and as-

sure adequate water supply.' Florida has moved
closest toward reaching this goal.

Permits for Point Pollution-

A System Overwhelmed

I n 1975, the EPA delegated the responsibility to
North Carolina for administering the NPDES

permits. The state has built a water-quality program

that includes monitoring for problems, inspections
for compliance, and, starting in February 1987,

limits on the amount of toxins that can be dumped

into the water. Meanwhile, the state has gradually

become more involved in regulating groundwater.
The Water Quality Section in the Division of

Environmental Management has the job of issuing

permits, inspecting the facilities once they're operat-

ing, and checking the monthly  self-monitoring  re-

ports that each permit holder is required to file. Until
recently elevated to deputy director of the division,

George Everett directed the water quality staff.
With the current staff and budget, the section can ad-

minister 2,500 permits, says Everett. As of January

1988, 3518 facilities had NPDES permits in North

Water may be to the

1990s what energy was

to the '70s: an

abundant, undervalued

resource taken for

granted, but with the

potential for great

economic disruption if

mismanaged.

Carolina, more than any other state in the Southeast.
In addition, 577 other facilities have requested new

or renewal permits which have not yet been proc-
essed. No other state in the Southeast has as big a

backlog.
In 1982, the state issued 341 NPDES permits.

Four years later in 1986, 943 permits were granted.

Last August, a typical month, the state issued 84

permits and got 88 new requests. And these numbers
only refer to the initial permit request (see Table 1).

Inspectors can't possibly visit each plant regu-
larly. Major municipal treatment plants are checked

yearly for compliance, Everett says. Some smaller
dischargers go five years between inspections. More
than half of the 266 public water supplies that rely on

surface waters now are downstream from at least one

discharge point. Since inspections are so rare, the
water quality staff has to rely on the monthly reports
filed by the dischargers themselves. The inspections

and reports indicate that about 40 percent of the

municipal treatment plants and 21 percent of all

other N.C. dischargers currently  do not  meet the

standards of their permits.'
"Plant inspection is a real problem," says Lisa

Finaldi, executive director of the Clean Water Fund
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of North Carolina, a nonprofit research and advo-

cacy organization based in Raleigh. "The state could
go beyond a self-monitoring system and inspect

more plants more frequently but not without more

funding for more inspectors."

State Rep. Joe Hackney (D-Orange) goes fur-

ther. "The NPDES program does not work," he says.
"In our state, we depend largely on self-monitoring.

You can't protect the water quality relying on self-

monitoring." Hackney has sponsored much of the

legislation promoted by environmental groups in

recent years.

Regular monitoring becomes particularly im-

portant, Finaldi says, when it comes to so-called

package-treatment plants.  These are small, private

plants that treat mostly domestic wastewater from

residential subdivisions or condominiums, each

dumping 5,000 to 1 million gallons a day into

streams and rivers. Some of that discharge meets

standards and some doesn't, depending on how well

the plants are operated and maintained.
There are about 1,500 such plants in North

Carolina, and they represent the bulk of the new

NPDES permits being issued.1° On the Yadkin

River, for instance, five such plants are discharging

about two miles upstream from Winston-Salem's

freshwater intake. Wake County has about 40 of

them. In all, package plants make up about one of
every seven NPDES permits (14 percent), so many

that state inspectors check each one only about once
in five years.

"I'm disturbed by the poorrecord of thereliable

operation of these plants," says Finaldi. "For ex-

ample, in New Hanover and Pender counties, there

has been a history of poorly maintained and operated

package plants. Sludge is being discharged into

creeks, and some plants are providing no chlorina-

tion for extended periods of time."

State officials do not view package-treatment
plants with such alarm. First, these facilities work

well if they are properly operated  and maintained,

explains Wilms. "They do have to file monthly

reports. It's very difficult, despite what people say

about the fox watching the henhouse, to falsify these
reports," he adds. Wilms thinks these small plants

have a compliance record that is at least as good as

municipal plants.

But Everett isn't so sure. "Probably not," he

says. "Our problem is that we don't get to them

enough to tell you."

That should change. The General Assembly last

year allowed the Division of Environmental Man-

agement to raise its fees for an NPDES permit from

a maximum of $1,500 for a five-year permit to

$7,500. The increase will raise an additional $1.7
million which could be used to hire about 45

people." The results should be more frequent in-

spections, better monitoring, and more careful per-
mitting. If it' s not, Everett's not afraid to ask the

legislature for more. Some states, says Everett,

charge $900,000 for a five-year permit  more than

100 times  what North Carolina can charge even

under the new enabling legislation.

The Nonpoint Sources-

The Toughest Challenge?

A

s problematic as the permit system is, the bulk

of surface  water pollution  in North Carolina

comes not from wastewater discharges directly into

the waterways but from nonpoint sources. That
includes runoff from farmland,  feedlots, and cleared

land; residue from car exhausts washed off highways

into drainage ditches; failing septic systems; and

stormwater runoff. The data on the "best-use" of

water systems show the damage done by nonpoint

sources.

All surface waters have a best -use classification

(drinking, swimming,  etc.). With increased pollu-

tion,  a stretch of water can move down to a lower

level "best-use" category.  When this happens, the

water does  "not support its best use." In 1987, 71

percent of the rivers and streams that did not  support

their best uses  were being polluted by nonpoint

sources  (for lakes/reservoirs,  it was 50 percent; for

sounds/estuaries, it was 65 percent)."
"What we don' t have a good handle on yet in

this state are the unregulated and certainly more

ubiquitous and probably more important inputs from
nonpoint sources," says Wilms.

Herbicides, insecticides,  and heavy metals flow

into the water system from nonpoint sources. The

most important pollutants may be the organic nutri-

ents phosphorus and nitrogen,  which are the basis of

many fertilizers and are also in animal wastes. They

wash off of fields and feedlots, and even backyard

lawns, with each rain and eventually settle in the

water.  A certain amount of the nutrients keep a

river,  stream,  or lake healthy and productive. But

too much will lead to excessive plant and algae
growth, called algae blooms, which can deplete

water of its dissolved oxygen and can contribute to

fish kills.

Coastal rivers and sounds are especially suscep-

tible to excessive nutrient loading.  The Pamlico

River is a case study.  The river is little more than a
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o underneath the river bed;

To burn the river down;

This is where they walked,

swam;

Hunted, danced, sang;

Take a picture here;

Take a souvenir. Cuyahoga.

-From "Cuyahoga," by R.F.M.

settling pond for the Tar River , which drains from 16

coastal and Piedmont counties ,  mostly  in prime

farmland.  Corn requires heavy doses of nitrogen-

based fertilizer ,  which runs  off in the Tar  River and

ends up in the Pamlico .  State officials estimate that

78 percent of the  nitrogen that enters the Pamlico
each  year comes from non-point sources.13

When nonpoint and point sources of pollution

combine, the lethal cocktail  goes to work. In the
Pamlico River ,  the nonpoint nitrogen mixes with

phosphorus  entering  the river from  sewage-

treatment  plants and from Texasgulf  Chemicals
Company. Texasgulf  operates a massive phosphate

mine  and fertilizer  plant on the river and legally

dumps about 3,000 pounds of phosphorus a day  into

the river.14 The  result of all of this is algae blooms,
now common on the river, and episodes of oxygen-

depleted  or "dead"  water,  as the fishermen call it.

Dead water used to occur only on the hottest days of

the summer and in the deepest part of the  river. But
now fish kills happen year-round at all depths.

Another  source of pollution ,  the phosphate used

in detergents,  also contributes to the fish  kills. In

1987,  after several years of strident debate, the

legislature passed a ban on phosphate detergents.'5

Some environmentalists feel the bill was watered

down in the legislative process, but the new law does

apply to the  two major sources,  household and

commercial laundry detergents.  The Environmental

Management Commission has also adopted regula-

tions to reduce the phosphate load at wastewater

discharge plants.
Rep. Hackney, who spearheaded the phosphate-

ban bill,  thinks the state's programs to control non-

point sources have  "made great strides.  The money
is not wasted,"  he says. "It has a long-term payback."

In administrative and legal systems ,  nonpoint

pollution falls into three groups- agriculture, land

development,  and coastal development.  These types

of pollution flow together,  if looking at it from the
water's point of view.  But separate agencies are in

charge of each program.

Agriculture.  In 1984 ,  the state began encourag-

ing landowners to control sedimentation and runoff

through such means as crop rotation, conservation
tillage,  and animal-waste systems-called "best
management practices" or BMPs. The state offers

technical assistance and will help pay for the pro-
grams. Since the cost sharing began, almost 2,500

landowners have signed three-year agreements to

use BMPs on some 200,000 acres.  State officials

believe the program has saved about 570,000 tons of
soil a year.  Estimating the extent to which this soil
retention reduced nonpoint pollution is difficult,

however.

The N .C. Division of Water and Soil Conserva-

tion,  which coordinates the program, began working
in 23 coastal counties.  In 1987,  the program was

expanded to 33 more counties,  many in the west.

Called the Agriculture Cost Share Program for Non-
Point Source Pollution,  it also covers  "nutrient sen-

sitive"  areas. The Environmental Management

Commission has designated as nutrient sensitive

areas Jordan Lake and Falls Lake in the Raleigh-

Durham-Chapel Hill Triangle,  the Chowan River

(which separates four counties in the northeast be-
fore spilling into the Albemarle Sound),  and just this

January , the entire Neuse River area from below
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Falls Lake all the way to New Bern. This classifica-

tion requires more stringent pollutant levels in

NPDES permits and various land-use controls.
A three-year old federal law also should help

with the nonpoint pollution. The conservation com-

pliance provisions of the federal Food Security Act

of 1985 require that farms with highly erodable land

prepare a conservation plan by 1990.16 Plans have to

be in effect by 1995. Landowners who don't comply

with this and two other provisions already in effect

(the "sodbuster" and "swampbuster" sections) will
not be eligible for price supports, crop insurance,

disaster relief, and other federal programs.
Water pollution from agriculture highlights the

conflicts that can occur with state economic devel-

opment goals. As poultry farms have sprung up

across North Carolina, for example, most economic

development specialists have applauded this diver-

sification of the state's agricultural base. (The state
now ranks number one nationwide in poultry pro-

duction, which has also moved ahead of tobacco as

the state's number one agricultural product.) 17 "But

poultry manure is a serious non-point pollution
problem," says George Everett. "Few farmers have

enough land to absorb all the chicken droppings as
fertilizer in their fields. It has to go somewhere."

Land Development in General.  Engineers

know that when concrete replaces trees and other

vegetation, more pollutants can run into the surface

water faster.  Development allows water to flow

across the land and pavement and into the surface
water rather than seeping into the vegetation and the

groundwater.  With disturbances of natural vegeta-

tion,  water carries red clay, sand, and other sedi-
ments that settle to the bottom of streams and ponds.

The N.C. Sedimentation Control Commission

sets standards regarding how sediment must be
managed on any development project disturbing

more than one acre. Developers must construct

retaining ponds or use other means to mitigate the

damage caused by excessive sedimentation. Agri-

cultural and forestry lands are exempt from the

standards.  The monitoring and enforcement of the

sedimentation regulations are considered a land-
management,  not a water-quality,  function.  Hence,

the Land Quality  Section within the Division of Land

Use Resources has responsibility for this program

(see article on page 94 for more).

Coastal Development.  Nonpoint pollution is-

sues in the coastal area have special problems due to

both the fragile ecosystem involved and the special

governmental systems established  by the Coastal
Area Management Act (CAMA). "Large-scale land

clearing ,  draining ,  and agriculture has a much more

significant impact on coastal water quality than does

urban development,"  says David Owens,  director of

the Division of Coastal Management.  The draining
of coastal wetlands for peat mining and other uses

A barge pushes a load of phosphate from Texasgulf Chemicals Company

near Aurora to the coast for shipment worldwide.

I-

1
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has been particularly controversial. This has altered

the drainage patterns in many eastern counties, thus

contributing to a reduced salinity and a decline in

shellfish in many estuaries, including the Pamlico.

(For more, see the coastal article on page 70.)

Of growing significance in the coastal area,

however, is the impact of development patterns.
Until 1985, the state had no comprehensive regula-

tions designed to control stormwater runoff in

coastal areas. The concern about stormwater runoff
increased because of rapid developments along the

shoreline and adjacent to shellfish waters. Like

agricultural nonpoint runoffs, rain water washing

across developments carry bacteria and other pollut-
ants into the surface water system. Condominiums,

shopping centers, and other high-density or com-
mercial projects were causing the runoffs to increase

sharply, contributing to the fish kills and contaminat-
ing drinking water supplies.

The Coastal Resources Commission, created by

CAMA, regulates development in 20 coastal coun-
ties through a permit system and other means which
focus on land development rather than water quality.

A land-use density regulation would have addressed

the stormwater issue directly because higher-density

developments create a greater stormwater problem.
The coastal commission was tackling the stormwa-

ter issue in the context of its long history of address-
ing water quality issues through land regulations. It
had already prepared draft regulations when NRCD

Secretary Thomas Rhodes asked the commission to

stop working on them. "Secretary Rhodes preferred

that the EMC do it because they had greater jurisdic-
tion," says Karen Gottovi, a member of the Coastal
Resources Commission.

In 1986, the Environmental Management

Commission adopted interim stormwater runoff
regulations." The regulations required developers

of more than one acre within 575 feet of shellfish

waters to limit density or to hold up to 4.5 inches of

rain (from a 24-hour storm) on the development site.

Later in 1986, the EMC proposed permanent regula-

tions which would expand the stormwater runoff
requirements to the entire 20-county area covered

under CAMA but reduce the amount of rainfall that
had to be contained to 1.5 inches. At four public

hearings on the proposal, coastal residents and envi-

ronmental groups -strongly objected to what they

viewed as a weakening of the standards. Developers

objected somewhat to expanding them to all 20
counties but viewed the 1.5-inch standard as less

costly.

On Oct. 8, 1987, theEMC adopted the proposed

rules. But N.C. Attorney General Lacy Thornburg

found that a closed and secret gathering on the night

of October 7 of the 10 EMC members appointed by
Gov. James G. Martin had a chilling effect on the full
EMC meeting the next day. In responding to a ques-

tion raised by a member of the EMC, Thornburg

advised theEMC to consider the October action tobe
null and void in order to avoid litigation challenging

the regulations.19 The Governor in turn advised the

EMC to vote on the stormwater regulations again.

On Nov. 12, 1987, the EMC did so and passed the
final regulations again, basically the same ones as
had been proposed-the 20-county, 1.5-inch rules. 0

Some observers wondered why the rules could
not retain the 4.5-inch standard adjacent to shellfish

waters and adopt the 1.5-inch level for the rest of the
20 coastal counties. This combination would have

ensured low-density development around shellfish

waters. Mary Joan Pugh, NRCD assistant secretary

for natural resources, says, however, "It is not the

EMC's job to determine development densities or

the pattern of land-use [but] to set standards that
protect the quality of the environment, in this case,

water."

The Water Under the Ground

S tormwater runoff, other nonpoint pollution
sources, wastewater discharge, NPDES per-

mits-all affect the quality of the state's system of

surface waters. The federal Clean Water Act and
most state laws have emphasized this system. But

the quality of groundwater in North Carolina is

gaining attention, as the dangers to this resource
increase.

Statewide, 55 percent of North Carolinians

depend on wells for drinking water; in rural areas, the
figure is 85 percent. The state has 820,000 domestic

wells, more than any other state, and 5,100 commu-

nity wells, fourth highest among the states.21 But it

doesn't have good laws to protect them, agree ex-

perts such as Moreau and Wilms. In 1983, ground-
water aquifers were classified under the state's water

quality statutes' That is a cumbersome way to
protect an extremely valuable water supply, says

Wilms.

"We need a groundwater protection act in this

state, and that's one of the things I'm going to be

pressing for," says Wilms. "It will be a significant

piece of legislation and a significant debate."

Currently, an elaborate system of test wells
around the state checks on groundwater supply and

quality. All of the water in the state's eight principal
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underground aquifers is classified as drinking water.

So far, no major groundwater supplies have been
lost to pollution. Two, though, may soon be reclas-

sified as so polluted that they will never be potable

again. One area is near a chemical plant in Bun-

combe County, and the other is under a landfill in

New Hanover County. If this happens, people living
in these areas would not be allowed to use well water,

as they currently do.

"We know we're just seeing the fringe through

a lot of isolated, small cases," says Perry Nelson,

head of the Groundwater Section in Wilms' division.

Each year, Nelson's staff investigates about 200

reports of groundwater pollution. Last August, there

were about 300 cases still active. About 75 percent

of the incidents, says Nelson, are caused by leaks in

underground storage tanks. There are some 100,000

such tanks in the state, and 35 percent of them may

be leaking, the division estimates.
Both legislators and environmentalists have

been concerned about these storage tanks. In 1985,

the legislature gave the Environmental Management
Commission the authority to govern the location,

construction, installation, monitoring, leak detec-

tion, repair, and operations of underground tanks

used for the storage of oil and hazardous sub-

stances z3 But the bill did  not  include funding to

clean up existing leaks.

The 1985 action prompted a Legislative Study

Committee on Underground Storage Tanks. It re-

ported to the 1987 General Assembly, recommend-

ing a $1 million appropriation to the EMC to begin

investigating and cleaning up leaking underground

storage tanks. But the legislature did not act on this

recommendation. Meanwhile, oil distribution com-

panies were realizing that aging storage tanks could

begin to leak, which would cause them problems

with liability insurance. A bill addressing the insur-

ance problem (HB 1304) passed the House and could
be taken up in the N.C. Senate in the "short" 1988

session. The 1987 legislature also authorized an-

other study committee on the issue.
The liability issue, viewed together with exist-

ing statutes regarding oil leaks, has complicated the

legislative discussions over BB 1304. Rep. Hack-

ney believes the EMC already has the authority to

force oil companies to clean up any leaks. "We have

strict liability for petroleum spills," says Hackney.
Dan Oakley, special deputy attorney general, sup-

ports this view. "The Oil Pollution and Hazardous

Table 1. NPDES Permits, 1977-1988 (Selected Years)

Number and Type of Permit, As Percent of Total Issued

1977 1980 1983 1986

Cumulative
Total of

Permits in

Effect2

(Jan.1988)

Type  of Wastewater % of % of % of % of % of

Discharger  #  Total # Total # Total # Total # Total

Municipalities 157 26% 59 30% 31 7% 49 5% 308 9%

Non-Municipal

Major Industries 33 6% 21 11% 52 11% 18 2% 98 3%

Minor Industries' 404 68% 119 60% 375 82% 616 65% 2,612 74%

Package-Treatment NA NA NA NA NA NA 260 28% 500 14%

Plants'

Total Issued 594 100% 199 100% 458 100% 943 100% 3,518 100%

Cumulative Total

of Permits in Effect 700 100% 1,500 100% 2,489 100% 3,159 100%

FOOTNOTES

'Separate data on package-treatment plants were not kept during 1983 or previous years. In the above data for 1977, 1980,

and 1983, NPDES permits for package-treatment plants are included in the "minor industries" category.

'These numbers are estimates because the data was not broken down into these categories for 1977, 1980, and 1983.

Source:  Water Quality Section, N.C. Division of Environmental Management

62 NORTH CAROLINA INSIGHT



PRECIPITATION
PESTICIDES,

LAND SPREADING,
IRRIGATION

SEWER

CONFINING ZONE

UNDERGROUND

STORAGE

WASTE LAGOON, TANK

PIT, BASIN

11

LEAKAGE

11 LEAKAGE

V'FRESH WATER

LANDFILL

;:rt.7•  PUMPING URBAN,
-'.,,WELL AGRICULTURAL, AND4••:,

7

SEPTIC TANK,  BARRIER
PUMPING WELL  CESSPOOL ISLAND

nw,nr nurvVYY  LJIUAHY

`c«'::yycv.4o•:7toa •r: tt.ot -: +vfv 6.:G>tt. M1.tr ' a • aygo  tSty. rt....
,,;; y •ti..t :ytr.

CONFINING ZONE

0
INTENTIONAL INPUT

Sources of  Groundwater Contamination

Substances Control Act is a strict liability  statute,"

says Oakley.24
The bill that passed the House in 1987 would

weaken that liability. "The oil companies would put

up the money for a clean-up fund if we do away with

some of their liability," says Hackney. "The bill
shifts the liability to the fund and away from the

assets of each individual company-if the company

chooses to use the fund. And consumers would be

the source of the money for the fund.  But the main

point for those who supported [House Bill] 1304," he
continues, "is that it's more important to get a pot of

money to get the cleanups going in the near term than

to rely on any separate state appropriation or exec-

utive action. The way to get action is to create some

sort of fund where the money is readily available to
clean them up. I support getting HB 1304 on

through the legislature."
Sanitary landfills present another huge prob-

lem. Rainwater percolates down through a landfill

and into the water table. This liquid filtering into the
groundwater is called leachate; the chemicals in the

leachate vary according to what's dumped in the

landfill. The state recently began requiring liners to
prevent leachate from getting into the groundwa-

ter.25 Only one of the 150 sanitary landfills currently

operating with a state permit uses a special liner, the
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one in New Hanover County. (For more on  liners,

see article on solid wastes, page 40.)

Water Supply-

Drought and  Growth Ups the Ante

N orth Carolinians have generally enjoyed an

adequate supply of water, thanks to a dis-

persed population and a generous amount of rain
which feeds our rivers and aquifers. But as the state

grows, water shortages are becoming more evident

in several areas, particularly in areas of high growth

where water supply is naturally limited. Greensboro

and Hillsborough, for example, are in the upstream
ends of river basins where streams are small. In the

coastal plain, Kinston, Jacksonville, and New Bern
have depended heavily on groundwater for decades.

Now the pressure level in the aquifer is dropping,

creating concerns about the long-range water sup-

ply. There's rapid growth on the Outer Banks, where

the principal water supply is a shallow aquifer of

limited capacity. And throughout the state, many

reservoirs are now too small to handle emergency

drought conditions.

The drought of 1986 highlighted the need for

more comprehensive planning. About 50 public

water supply systems activated water conservation

SALTWATER
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programs, including voluntary or mandatory water

restrictions.  Butmany had no plans fordroughts, and

others with plans never used them. Some faced

serious threat of running out of water.

"The key to resolving water supply problems is

timely,  knowledgeable,  and cooperative action by

local governments, with appropriate assistance from

state government," says John Morris. "The state's
responsibility is to provide a framework of laws and

policies within which water supply problems can be

solved,  to provide plans or studies of river basins or

regions that can guide the more detailed local gov-

ernment plans,  to offer technical and financial assis-

tance, and to assure the protection of water quality

and fish habitat."

Within this general mission,  hard questions will

emerge as future water shortages increase.  In most

cases, the questions inevitably focus on issues of
local governments working together- e.g., one

municipality buying water from another.  Perhaps

the most controversial water-supply issue though is
transferring water from one river basin to another.

"Inter-basin transfer,"  as the process is known,

has a long history in western states, where water

supplies vary to a great extent.  Because of the

relative abundance of water throughout North Caro-

lina, river-basin transfers have not yet been widely

considered.  Small scale transfers have been used in

North Carolina,  increasingly during droughts. But

large-scale transfers have been a highly emotional

issue.  People living in a certain area feel they have

a right to their own water.

Virginia Beach, Va., in the Pasquotank River

basin,  wants to withdraw 60 million gallons of water

a day from Lake Gaston,  which straddles the state

line in the Roanoke River basin.  The Army Corps of

Engineers issued a permit for the pipeline in 1984,

but the state of North Carolina sued, claiming that the

pipeline would violate various federal laws. If the

federal courts rule in favor of an inter-basin transfer

to Virginia,  asks Moreau,  how could North Carolina

defend its position against such transfers? Within

the state, pressure is building to transfer water from
rural river basins to urban areas.  Greensboro, for

example,  could solve its water-supply problem by

transferring water from the Dan River  (Roanoke

River basin)  to the Cape Fear basin?

In the late 1970s, Speaker of the House Carl

Stewart (D-Gaston) found out how strong feelings

can be on the inter-basin transfer issue. In speeches,

he called for a study of whether the state should

consider inter-basin transfers or establishing a state
water authority.  In the 1979 legislative session, he

pushed through a measure to establish a $50,000

Legislative Study Commission on Alternatives for

Water Management.  But the commission ran into

opposition from citizens against inter-basin transfers

and from interagency turf considerations over who

would conduct a statewide assessment of water

supplies.  The commission met only eight times,
returned about $45,000 of its appropriation unspent,

and made its position crystal clear on the contro-
versy. "This commission does notrecommend inter-

basin transfers of water as a means of solving the

general water management problems of the state of

North Carolina," it concluded?'  The study commis-

sion thus buried any consideration in the early 1980s

of the inter-basin transfer issue.

In 1980,  Stewartran for lieutenant governor and

lost. "I don't think there's any doubt that my willing-

ness to consider the possibility of inter-basin trans-

fers in the context of future planning of water re-

sources cost me votes in a number of counties," said

Stewart in a recent interview. "I don't think we've

made significant progress in water resource plan-

ning in the last decade.  It's the kind of issue,"

concluded Stewart, "that will be a dominant issue as

we approach the turn of the century simply because
in reality some inter-basin incursion is almost inev-

itable."

Three of four reports of

groundwater pollution  stem from

leaking underground storage tanks

such as these.
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Managing a Threatened Resource

A n overwhelming array of problems confront the
18 different state agencies and scores of local

offices that have some responsibility for water
management (see Table 1 on page 12 for more on

these agencies). Many of the short-term problems
mentioned above, such as the backlog in permit ap-

plications, are rapidly becoming so great that they

may require new kinds of intergovernmental ar-

rangements to manage the long-term solutions.

As the federal money-and the requirement for

planning-phase out, the state management role

becomes paramount. Any community of more than

5,000 to 10,000 people needs a water management
plan that can be systematically updated, says

Moreau. Such plans should be required as a condi-

tion for receiving a state grant for a sewage-treat-
ment facility, he adds. In 1987, the  legislature

appropriated $21.5 million for the 1987-89 bien-
nium for wastewater and water-supply facilities.

The money will be distributed primarily through

low-interest loans from a revolving loan account,
which will be coordinated by the Office of State
Budget and Management. The state action did  not

require local water planning?

From 1973 to 1986, nearly $700 million in

federal grants went to N.C. municipalities for new or

expanded wastewater-treatment facilities, plus $412
million from state clean water bonds. But the state

bonds are gone and the federal money is declining.
Some communities will now have to pay as much as

60 percent of the cost of building or upgrading

treatment plants, as opposed to the 12.5 percent
maximum local contribution required during the

height of the federal involvement. And after 1995,

the percentage could go even higher.
About $1 billion will be needed to make munici-

pal sewage-treatment plants meet their permit stan-

dards. The 1987 reauthorization of the federal Clean

Water Act in 1987 requires that all municipal treat-
ment plants comply with state standards by July

198829 Under the Clean Water Act, the Environ-

mental Protection Agency has the power to monitor

water-quality standards established at the state level,

according to stream conditions.  If a state does not
run its  NPDES system properly, the EPA can assume

control of the  permitprocess. This July,  a municipal-

ity not in compliance with its permit faces tough pen-

alties,  unless it can convince a judge to grant an

extension.

Between the pressures of drought and the de-

mands of finding money to replace aging wastewa-

ter-treatment facilities, municipalities have a hard

question to answer. N.C. municipalities currently

cover only 76 percent of the cost of wastewater
treatment  through fees, according to the Water Re-

sources Research Institute 30 Can municipalities
continue to keep the cost of water and sewer services

at a price well below cost? Moreau and others

believe the legislature should force municipalities to
raise water and sewer bills.

"As you put more and more pressure on a
constant resource base, it takes more and more
intensive management to maintain  that quality,"

says Moreau. "There's ample money out there to pay
for reasonable rates for water and sewer service.

Local elected officials have no incentive to raise the

rates. It's not a popular thing to do." Without such

a legislative requirement,  explains Moreau, the leg-
islature will remain under pressure by local govern-

ments to help pay for the cost of new wastewater-
treatment facilities.

Some recent efforts have been made to link
water quality and water supply regulations. For

example, the Department of Natural Resources and
Community Development has begun a watershed

protection program tied to the best-use classification

system. A local government might want the state to

assign a higher best-use classification to a watershed
area;  such action would require more stringent re-

quirements on point-source polluters. To get NRCD
to assign a higher best-use classification,  the local

government must have a watershed protection plan
that controls nonpoint sources. Such a plan often
involves density regulations. "Already 40 commu-

nities have requested an upgrade in classification

and thus have shown a willingness to enact water-
shed protection  measures," says NRCD Assistant
Secretary Pugh.

How can the agencies responsible for water
supply and quality manage both day-to-day chal-
lenges and plan for the future? The task is fraught

with technical, interagency, financial, and practical
issues.  The logical agencies to address such ques-

tions are the Environmental Management Commis-

sion and the Divisions of Environmental Manage-

ment and Water Resources. The most urgent issues
for consideration,  as discussed above, are:

  how-and how fast-communities can de-
velop water  management plans;

  how the state can adequately manage a back-

logged NPDES permit system;

  whether a new state law is needed to protect
groundwater;

-continued  on page  68

MARCH 1988 65



How Much Can the Rivers Take?

T wenty-nine plants dump their waste along a

small section of Jackson Creek outside of

Cherokee  in western  North Carolina.  In rural

Henderson County, 175 facilities discharge into

rivers and streams. "At what point do we start

having to turn down permits because there are too

many on a reach of stream which can't take it

anymore?" asks George T. Everett, deputy direc-

tor of the Division of Environmental Manage-

ment. "It's just coming up now.  It's going to be

a big issue that we face,  and somebody's going to

have to make a big policy decision."

Everett is talking about "assimilative capac-

ity," a cumbersome name for what soon may be a

river's biggest and most valued asset.  To put it

simply, assimilative capacity refers to the amount

of waste a stretch of water can absorb. Remem-

ber that rivers and streams move waste. It is

different from the kind that garbage trucks haul

away. Most of it is treated trash. As more and

more plants discharge their wastes into the state's

waters, those waters become less and less able to

absorb, or assimilate, any more. What capacity

they have left becomes very valuable.

"We rarely  think of assimilative capacity of

rivers as a resource,  but it' s a significant re-

source," says R. Paul Wilms, head of the Division

of Environmental Management. "We are seeing

the complete exhaustion of rivers' ability to as-

similate additional waste. It's gone. That's a

relatively new problem that we're facing."

The problem is peaking in the lower portion

of the Cape Fear River  basin. Four large compa-

nies,  the city of Wilmington, and numerous small

dischargers use the river for their waste. Everett

and Wilms doubt the Cape Fear can take much

more. Everett estimates that the river could

probably handle a small company that would
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discharge a few thousand gallons of wastewater a

day. A large company, with multi-million gallon

discharges,  would be another matter, he says.

What happens,  then, when interstate 40 is com-

pleted to Wilmington and large companies want

to come to town?

Computers,  using elaborate models, figure

how much waste a section of water can hold

before an NPDES permit is issued, and the state

engineers use the results when assigning pollut-

ant limits. Under the theory that everyone is

entitled to equal slices of the pie,  the elaborate

analysis is done every time a new permit is issued.

That takes the state time,  contributing to a severe

backlog of permit requests (see main article, page

57, for more).  The result is tougher pollutant

limits on everyone to make up for the additional

waste load.  That means more money because all

the facilities have to upgrade their treatment of

their water discharged when their permit expires.

The lower Cape Fear is so close to the threshold,

however,  that accommodating the wastes of

another large company may result in pollutant

limits too strict and too expensive for the existing

permit holders.

"The continual re-allocation of available as-

similative capacity equally among all users mani-

fests itself in ever more stringent permit levels,"

says Wilms. "Is that really an equitable and

effective way to protect water quality? The facili-

ties are never in compliance with final limits. And

it's always more expensive."

A better way of assigning waste loads, says

Wilms, might be to assign waste capacity on a

first-come, first-serve basis in certain overtaxed

river basins.  Then let capitalism takeover. As an

example, say the computers figure that the lower

Cape Fear can absorb 100 pounds of waste. The

state could assign it all to the city of Wilmington

for its sewage-treatment plant. If one of the large

companies wants 10 pounds of capacity for its

waste, it would have to strike a deal with the city.

Either the city's plant could treat the company's

waste or the city could sell 10 pounds to the com-

pany and use the money to recoup the costs of

meeting the tighter permit limits that would fol-

low.

Under this system,  the waste loads would

have a dollar value.  Hence, planners would have

an economic basis for making decisions on the

water's use.  Is it, for instance,  worth more as a

place to move waste or as a drinking supply?

"We would let the market drive those val-

ues," says Wilms.  "The market does that very

well. It would provide decision-makers with a

better basis to make decisions than what they

have right now, which is essentially nothing in

terms of economic value.  You can then assess the

value of a potential water supply,  like B. Everett

Jordan Lake."

In 1983, 100 million gallons of water in

Jordan Lake were set aside for future drinking

water needs.  Wilms wonders,  though, if that

water isn't worth more downstream.  It could be

used to increase the flow of the Cape Fear River

so that the river could absorb more waste and thus

accommodate more growth-maybe that big

company that wants to move to Wilmington when

1-40 gets there.

"Right now, those decisions are made by de-

fault,"  says Wilms. "We built the Jordan Lake

impoundment,  and part of its capacity is for

drinking supplies. We assume that's its highest

value.  That may be true today, but that may not

be its highest value 50 years from now."

Such a policy,  he thinks,  also would cut the

time it takes to process permits and cut into the

backlog because there would usually be no need

for the time-consuming analysis for neighboring

facilities each time a permit is issued.

"I'm hoping that we get to that point," says

Wilms. "I'm going to propose that we do that in

many watersheds to reduce backlog."

-Frank Tursi
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Stream Watch

f you want to see how a broad-based volun-
teer program can help government work

more efficiently, look no further than "Stream

Watch."  More than 110 local stream watch

groups have "adopted" a segment of stream or

river, like a person might do with a troubled

teenager. Groups do everything from technical
monitoring of pollutants in the stream to keeping

the creekside cleared of trash. Some stream

watch groups are affiliated with environmental

organizations, such as the 22 groups joined with

the Haw River Assembly. Others are as small as

a single person who sends water samples to the

state laboratory for regular checks. The Z. Smith

Reynolds Foundation has made small grants

available to stream watch programs.

Both citizen groups and government offi-

cials have high praise for the program. As the

1987 NRCD report on the "State of the Environ-

ment" said: "The Stream Watch Program is

becoming an important way for citizens to play

an active role  in managing  and protecting the

state's valuable water resources." Thousands of
miles of streams could still use  protector advo-

cates. For more information, contact Jim Mead,

director of N.C. Stream Watch, Division of

Water Resources, P.O. Box 27687, Raleigh,

N.C. 27611-7687, (919) 733-4064.

  whether the new stormwater regulations will

protect shellfish waters effectively or have an impact

on land-use patterns, and whether they should be

extended statewide;

  whether current N.C. law is adequate to re-

solve competition among public water supply sys-
tems, including questions of inter-basin transfers,

and competition among industrial and agricultural

users;

  whether the state should set minimum water

and sewer rates; and

  what action should be taken in areas where

rapid growth or increases in water use are threaten-

ing to outstrip available groundwater supplies.

On each of these issues, more research and a

broader consensus among policymakers, environ-
mentalists, municipal officials, and developers are

needed. Only state-level leadership can build a con-

sensus broad enough to support meaningful actions
regarding such issues. Is it too late to save the state's

water?
"I hope it's not too late, and I have to believe it's

not," says Wilms. "But it soon will be. We will have

lost our ability to overcome what we've done to the

land. We'll just have to wait and see. You and I

won't see it. But our grandchildren will. I'd like

them to look back and say, `They at least tried.' I
hope they don't lookback and say, ̀ Why didn't those

people do something?"'
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eside the grand history of

the glaciers and their

own, the mountain

streams sing the history

of every avalanche or earthquake or

snow, all easily recognized by the

human ear, and every word evoked

by the falling leaf and drinking

deer, beside a thousand other facts

so small and spoken by the stream

in so  low a voice the human ear

cannot hear them. Thus every event

is written and spoken. The wing

scars the sky, making a path

inevitably as the deer in the snow,

and the winds all tell it though we

hear it not.

-John Muir from "Trails of Wonder"
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The North Carolina Coast

Upcoming Issues

on the Coast
by Todd Miller

C
oastal North Carolina con-

tains an estuarine system
second in size only to Lou-
isiana's in the lower 48 states.

The region includes 4,500

square miles of shallow sounds,

bays, tidal creeks, and salt
marshes, as well as over 315 miles of ocean beaches.

Pamlico Sound is the nation's largest body of water

behind a barrier island.

The region's impressive natural features are

attracting more and more people. The coast contains

three of the four fastest growing counties in North

Carolina. More than 18,000 people per year are
moving into the counties within the watersheds of

Pamlico and Albemarle Sounds. The population of

coastal North Carolina is  expected to double by the

year 2000.

Crowded out of an ocean front that is now
almost entirely developed or in public ownership,

new residents look to buy property along the coast's

sounds and rivers. When a tobacco farmer in Car-

teret County discovered that the value of his Bogue

Sound farm had increased to over $10,000 an acre, it

didn't take long for him to sell to real estate agents

from Raleigh. Similar transactions throughout the

rural coast are setting the stage for a new wave of

coastal development. The growth presents a major

Todd Miller  is executive  director of The Coastal Fed-

eration ,  a citizens  advocacy group based in Carteret

County, North Carolina.
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threat to an already endangered coastal environment.

"Over the past 20 years,  there have been signifi-
cant efforts to protect these resources,"  writes David

W. Owens, director of the N.C. Division of Coastal
Management . "Our combined efforts ,  although

extensive and well intentioned,  may only be slowing
the rate of decline."'

Mike Street,  research chief for the N .C. Divi-

sion of Marine Fisheries, cites a number of examples

of this environmental decline,  which he says are best
reflected in fisheries production. "There are serious

problems along the U .S. Atlantic Coast,  and North

Carolina absolutely shares these problems," says

Street.  Some of the fisheries-related problems are
familiar to the weekend visitor to the coast.  Shellfish

waters  are closed,  and crabs

appeared  last summer with
mysterious diseases.  In other

cases, marine biologists are

studying  more complex is-

sues such as damage to
spawning grounds of striped

bass and other types of fish.
Problems in the Albe-

marle-Pamlico estuaries ap-

pear particularly  acute, much

like those that  have occurred
in the  Chesapeake  Bay. Bot-

tom vegetation that used to

extend 350  feet or more into
Pamlico Sound is now com-

pletely  gone in many areas.

Low dissolved-oxygen levels

are killing fish and eels during

hot summer months. "The salinity levels in Pamlico

Sound and some of its tributaries appear to have

declined markedly  over the last 20 years or more,"

says Street. "This  has resulted in the dislocation of

oyster beds  and other problems."
Extensive real estate,  agricultural, and forestry

development have contributed to such problems.

Stormwaterrunoff and drainage from these develop-
ments alter salinity patterns and carry higher  loads of
nutrients,  sediments,  bacteria, and pesticides into

primary nursery  areas and shellfish waters. These

estuarine waters provide the basis for  90 percent of

the commercial seafood landings.  The life cycle of

shrimp, blue crab, spot,  croaker,  flounder,  and more

than 70 other species are dependent upon primary

nursery areas.  As Mike Street puts it, "The coastal

environment in North Carolina has very serious
problems."

Not all state officials share this view.  Mary Joan

Pugh, assistant secretary  of the Department of Natu-
ral Resources and Community Development

(NRCD), says, "I do not agree with the doom and
gloom projection.  I think that these changes in

fisheries indicate a change in the environment that

needs to be  carefully evaluated.  The Albemarle-

Pamlico Estuarine Study's goal is to do just that and
to come up with possible solutions."

Congress' 1987 amendments to the Clean

Water Act  established a national estuary program to

address water quality problems in the nation' s bays,

sounds,  and estuaries. On Nov. 14, 1987, the Albe-
marle and Pamlico Sounds officially became the first

coastal waters  in the country to be  designated as

estuaries of national significance under the new

The coast contains

three of the four

fastest growing

counties in North

Carolina.

 

program.  In North Carolina,

NRCD is  the designated

agency working with federal

officials to oversee  the five-

year study of these sounds,

called the Albemarle-Pamlico
Estuarine Study, known as

APES . Environmental Pro-

tection Agency and NRCD

officials jointly head a policy

and a technical committee for
the APES project .  In addition,

two citizens'  advisory coun-

cils-one focusing on the

Albemarle and one on the

Pamlico-are sponsoring a
number of events to assist

with the study ,  and formal

research studies are under-
way, funded  through the project.

"We need to  take some time and figure out what
the problems are, not just the symptoms,"  says Pugh.

"We know what  the symptoms are. It's not a luxury
to take five  years [for the study]. It's an absolute

necessity. We've got to  get to the root of the

problem.  It's a web of cause-and-effect relation-

ships, and it's going  to take five years to try to
untangle that. There just  aren't any quick fixes.

We've been  reacting to things  and trying to find
quick  solutions for 20 years."

While the Albemarle-Pamlico Estuarine Study

promises to tackle these problems in the future,

coastal residents and visitors are upset by the site of

diseased crabs and fish  and closed shellfish waters.

What must be done now to protect the coast better?
A key provision  in the federal Clean Water Act, first

enacted in  1972, requires that existing uses of the
nation's waters be protected.  Protection  of existing
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Erosion threatens foundation of new house on Figure 8 Island,

near Wrightsville Beach.

uses has become the litmus test  by which to measure

the performance of resource management agencies.

Two state commissions have the primary task of

regulating the coastal environment-the Environ-

mental Management Commission (EMC) and the

Coastal Resources Commission (CRC). The EMC
is the  statewide authority over water quality issues.

Meanwhile, under the Coastal Area Management

Act, the CRC establishes regulations for develop-

ment throughout the 20-country  coastal  area.' Both

commissions are composed of nonpaid citizens,

appointed to a limited term (for more on these and

other commissions, see page 36). The Division of

Environmental Management in NRCD is the pri-

mary staff agency for the EMC; the Division of

Coastal Management in NRCD staffs the CRC and

administers coastal permit regulations. Other state

and federal agencies also have jurisdiction over

coastal concerns, most notably the U.S. Army Corps

of Engineers. The Army Corps administers what's

known as the "Section 404" or "Dredge and Fill"

permit under the federal Clean Water Act.

The joint state-local partnership created by

CAMA has received much praise. Specifically,

CAMA mandates that each county develop a land-

use plan every five years. CAMA does not require,
however, that the counties pass ordinances to en-

force these plans. Through a permit process, the

state regulates about 3 percent of the total land area

in the 20 counties, known as "Areas of Environ-

mental Concern (AEC)." After  an extensive public

hearing and formal rulemaking process,  the Coastal

Resources Commission has designated as AECs

beach-front property,  land adjacent to estuaries,

coastal marshes,  and other lands.
A sharp increase in permit applications for AEC

areas reflects the pressure that developers are putting

on fragile coastal lands. In 1982,  there were 998
permit applications;  in 1986, there were  2,740-a

175 percent increase in just four years?

CAMA is criticized by some as being too intru-

sive,  but a growing number of coastal residents and
visitors think it is not forceful enough in its regula-

tions.  Passed in 1974, it has in its first 14 years

protected some critical coastal areas but at the same

time allowed property owners to develop many new

projects. CAMA is praised  for its innovative state-

local partnership, its coordinated permit system, the
mandatory process of developing county land-use

plans, and other features. "North Carolina has one of

the most excellent coastal management laws on the

books,"  says Mike Gantt, field supervisor for the

U.S. Fish and Wildlife Service.

Nevertheless,  CAMA, its regulatory structure,
and other state agencies such as the Environmental

Management Commission have been unable to ar-

rest the decline of the estuarine waters or curtail
-continued on page 74
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What Are  Wetlands?
by Suzanne Goyer

W etlands lie in coastal or inland areas and
may contain fresh water or salt water.

Marshes,  swamps,  bogs, bays,  and pocosins are

all types of wetlands. Once thought to be danger-

ous to public health,  wetlands were drained to

eliminate their noxious fumes and, once drained,

were used for agricultural development. In more
recent years they have been drained, filled, and

used for agricultural and real estate development,
converted to timber plantations, or mined for

peat.

"The lack of comprehensive studies over the

past century precludes an accurate determination

of trends in total wetland use along coastal North

Carolina,"  writes Curtis Richardson, a wetlands

specialist at Duke University's School of For-

estry and Environmental Studies.'  Another prob-
lem is data comparison.  Mike Gantt,  of the U.S.

Fish and Wildlife Service, explains, "We all

know we are losing wetlands, but the problem in
[knowing how many] is in comparing data. Dif-

ferent inventories have been done for different
reasons."

The U.S .  Fish and Wildlife Service is cur-

rently classifying and mapping the nation's wet-
lands as part of the natural wetland inventory.

The southeastern states are its highest priority

mapping area.  Because North Carolina is the last
remaining Atlantic seaboard state to complete its

inventory of coastal wetlands, Gantt says, "The

Fish and Wildlife Service has recently committed

$170,000 to complete the wetland inventory in

North Carolina.  This effort will complement

APES"  (see page 71 for more on APES, the

Albemarle-Pamlico Estuarine Study).

Under the Coastal Area Management Act,

the Coastal Resources Commission regulates a
relatively small subset of wetlands- regularly

and irregularly flooded marshes- through its

permit system for areas of environmental concern
(AEC). The coastal commission protects these

SuzanneGoyer,  an internattheN .C.Center,  isworking

on a Master 's of Public  Administration  at UNC-CH.

salt marshes fairly well,  but thus far it has not des-
ignated as  AECs freshwater  wetlands, such as

swamp forests,  bottomland hardwoods , pocosins,

and bays.  Without such  a designation, they are not
protected under CAMA.

Under Section 404 of the federal Clean Water
Act, the U.S. Army Corps  of Engineers admin-

isters a permitprogram to regulate the discharge of

dredged or  fill materials into wetlands. But the

Corps of Engineers  has never considered Section
404 to be a wetlands protection  program. In 1979,

to identify wetlands for  resource management, the

U.S. Fish and Wildlife Service began  classifying

wetlands by  their vegetation,  soil type, and fre-

quency of flooding. Although  this classification
system is  widely  used,  the U.S .  Army Corps of
Engineers has used a narrower system of defini-

tion and hence has taken a limited view of its
regulatory  function. Recent litigation has forced

the Corps to  expand its jurisdiction over wet-
lands.2 (See page  76 for more  on the litigation.)

Derb Carter,  an environmental lawyer, says

that despite  the litigation,  loopholes  exist in the
law. "The Corps is actively  counseling applicants

that they can  drain the wetland in a way that does
not require a permit,"  says Carter . Once the area

is drained,  the hydrology  may change, and it may

no longer be considered  a wetland.  This is going

against the express intent of the program, says

Carter. "The law is adequate,  but the implemen-

tation by the Corps of  the program is not," he adds.
Two types  of wetlands are of special concern,

pocosins and wetlands  west of the  coastal plain
region.  Pocosins comprise over  50 percent of the

state's freshwater wetlands and  account for 70

percent of the nation's pocosins.3  The vegeta-

tion-pond pine,  loblolly and sweet bay, wax
myrtle, titi,  and fetterbush- is generally

evergreen and under 20  feet tall.  Black bears and

the endangered red-cockaded woodpecker and
pine barrens treefrog are among the many wildlife
inhabitants. Two important  functions of pocosins

are stabilizing water quality and balancing  salinity

in coastal waters.
- continued  on page 74

MARCH 1988 73



coastal developments harmful to the environment.
Moreover, these agencies face complex and expand-
ing problems,  such as managing how septic tanks,

package treatment plants, and agricultural interests

affect water quality. These and other related issues,

such as regulating urban growth, are discussed in the

articles on  water quality (see page 53) and land use

(see page 94). Responsibility for balancing the fun-

damental tensions  between development and the

Wetlands
continued

Using data from the North Carolina Wildlife
Resources Commission, analysts have calculated

that there were some 2.2 million acres of pocosins
in North Carolina in 1962, some of which had

already been developed 4 By 1980, only 695,000

acres of pocosins remained in their natural state

and without some proposal for development 5
Agricultural development and timber plantations

are the primary reasons for this conversion of

pocosins out of their natural state. Timber compa-

nies now own about 44 percent of the state's

pocosins. In 1984, the U.S. Fish and Wildlife

Service identified the N.C. pocosins as a "national

problem area," because of the rate of loss of wet-

lands.'
A 1985 federal law, the Food Security Act,

will help with the problem of wetland conversion,

especially under the so-called "swampbuster"
provision. "Under this provision, a farmer who

converts wetland to cropland loses all U.S. De-

partment of Agriculture crop supports," explains

Lawrence S. Earley.' "Under the `swampbuster'

provision, a farmer who wishes to put land into

production that has not been farmed since 1981, or

who wishes to convert new land to cropland, will
have to prove that the land is not a wetland."

Another area of increasing concern is the

inland wetland. The extent to which the Corps of

Engineers extends the 404 permit program inland

concerns a wide range of environmentalists, de-
velopers, and government officials. "There are

some areas of land in Raleigh's proposed Outer
Loop that are wetlands," says Charles Hollis, head

of the Army Corps office covering all of North

Carolina. The Army Corps has generally en-

forced 404 permits only on the coast, although 404

environment lies with governmental officials-

those adopting regulations and administering them.

Below is a brief roundup of six major coastal

issues where officials will determine what kind of

coastal resource North Carolina will have in the

future.

1. Can beach front development be managed?

Along the ocean beaches, erosion is gradually under-

cutting high density development. The Environ-

permits have been issued for areas as far west as

Asheville.

Some states have enacted their own wetlands

protection programs. Michigan, for example, has

assumed authority to issue the federal404 permits.

North Carolina examined this issue two years ago

in a404 Assumption Feasibility Study and recom-

mended that the state  not  assume the authority to

issue 404 permits. Opposition to the state adopt-

ing its own program is related to several issues, in-

cluding the cost to the state and the public's

opposition to land-use regulations in general.

FOOTNOTES
'Margie B. Stockton and Curtis J. Richardson , "Wetland

Development Trends in Coastal North Carolina , USA, from

1970 to 1984 ,"  Environmental Management ,  Vol. H,  No. 4 (in

press).

' See  National  Wildlife  Federation v. Hanson ,  623 F.Supp.

1539  (E.D.N.C.  1985);  for an overview of the legal issues

involved,  see Derb S. Carter Jr., "Developments in Federal

Wetlands Regulation,"  1987 Environmental Law Update,

North Carolina Bar Foundation,  Continuing Legal Education
Program,  1987,  pp. DSCl-DSC8.

3Ralph W.  TinerJr., Wetlands  of  the  United States: Current

Status and Recent Trends,  U.S. Fish and Wildlife Service,
March 1984, p. 49.

"TThe 1962 data comes from a report by Kenneth A .  Wilson,

North Carolina Wetlands :  Their Distribution and Manage-

ment ,  North Carolina Wildlife Resources Commission, 1962.

Various articles and reports have used this base study for data
comparisons,  including Curtis Richardson (see footnotes 1 and

5).
CCurtis J. Richardson et aL,  "Pocosins :  An Ecosystem in

Transition,"  in  Pocosin Wetlands  (CJ. Richardson, editor),
Hutchinson Ross Publishing Company  (Stroudsburg, Pa.),

1981, pp. 3-19.
6Tmer,  op. cit., p. 35.

7Lawrence S. Earley, "Hope for Our Wetlands,"  Wildlife in

North Carolina  (Part 3 of a "Protecting Wetlands" series), N.C.
Wildlife Resources Commission,  September 1987,  pp. 4ff.
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mental Protection Agency estimates the sea
level will rise a foot in the next 30 to 40 years.

The Coastal Resources Commission has des-
ignated ocean-front land as an AEC; yet

building permits on this land continue to be

issued, and many beach-front structures were

built before the AEC regulation began. "A
growing problem is posed by the hundreds of

ocean-front structures that are threatened by
storms and long-term erosion,"  explains the

State of the Environment Report  issued by

NRCD in 1987. "Even new structures con-
forming to setback requirements will eventu-

ally face a choice between relocation of the

structure or destruction,  due to the migration

of barrier islands in the face of rising sea

level."' The report also points out that some
5,000 ocean-front structures "will be endan-
gered" in 60 years.

In order to protect the public's right to

use the beach, the Coastal Resources
Commission in 1986 adopted regulations
prohibiting the construction of seawalls along

the ocean (the first state in the country to do
so). Seawalls can protect private property but

at the expense of the public beach. As more
buildings become endangered, including

some large multi-story and multi-owner con-
dominiums,  pressures on the Coastal Re-

sources Commission to allow seawalls

through variances will intensify. Public

beaches will remain in jeopardy as long as the

state allows developers to construct new
high-density, ocean-front developments

without provisions for how they can and will
move the building when they become threat-

Dragline at work at the Texasgulf phosphate

mine near Aurora, which pumps considerable

phosphorus and fluoride into the Pamlico River.

ened by erosion. Proposed federal action would

make relocated structures eligible for flood insur-

ance coverage and limit disaster relief and insurance
if not relocated.

2. Can controls of stormwater runoff from

urban and residential areas prevent increased clo-

sure of shellfish waters?  Approximately 25 percent

of the shellfish waters in North  Carolina are closed to

shellfishing.  Scientific studies reviewed by the state
Division of Environmental Management in 1984

provided overwhelming evidence that runoff from

residential and urban areas almost always violates

the water quality standards for shellfish waters.

Municipal wastewater discharges,  water runoff over

agricultural lands, and other pollution sources also

affect water quality. To protect public health,  shell-
fish cannot be harvested when violations of water

quality standards are found.
In September 1986, the Environmental Man-

agement Commission adopted temporary rules re-

quiring a development of more than an acre within
575 feet of shellfish waters to limit density or hold up

to 4.5 inches of rain (from a 24-hour storm) on the
development site. The EMC then drafted permanent

regulations and held field hearings on them. In

November 1987, the EMC adopted  permanent

stormwater rules that extended the regulations to all
20 counties but reduced the amount of rainfall that

had to be contained to  1.5 inches.  Under the new

rules, high density developments are more feasible
financially and technically, even though experiences

in other states indicate that stormwater controls are

seldom maintained and thus are only minimally

effective. The EMC adopted these rules despite
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he gull is an important

feature of the coastal

ecosystem .  Feeding

on mollusks ,  crusta-

ceans, small fish, and

other scavenged animal matter, the

gull cleans the beaches and water.

overwhelming public testimony in favor of main-

taining and expanding the temporary rules .  Stronger

regulations for coastal waters can now be enforced

only if they are designated as "Outstanding Re-

source Waters,"  a special water quality classifica-

tion with limited applicability. (For more on the

stormwater issue,  see page 61.)

3. How much do new marinas threaten coastal

waters?  Many developers are attempting to build
marinas as part of their resort projects. Marinas

degrade water quality from sewage discharges from

boats, hydrocarbons from engine exhaust and bilges,

anti-fouling compounds in bottom paints,  and other

pollutants.  Due to the direct threat of sewage dis-
charges from boats,  waters in and near marinas are

automatically closed to shellfishing.  Fishermen

have successfully blocked the development of some

marinas on the grounds that they would preclude

shellfishing as an existing use.

4. Will the U.S. Army Corps of Engineers pro-

tect all wetlands?  Two lawsuits have been filed in
federal district court against the U.S. Army Corps

of Engineers because of its failure to protect wet-
lands (see  "What Are Wetlands?,"  page 73). One

action was decided in late 1984 when federal Judge

W. Earl Britt ruled that the Corps was "arbitrary and

capricious"  when it determined that 32,750 acres of

peatbogs in Hyde, Tyrrell,  and Washington counties

owned by First Colony Farms were not wetlands and

therefore were not protected by the Clean Water
Act.5 In October 1987,  Britt issued a second order in

the case awarding $408,306 for  both attorneys' fees

and court costs to the environmental coalition that
brought the case. A similar suit is still pending

challenging  the Army Corps '  failure to regulate a

7,500-acre peat mining project  (White Tail Farm)
planned in Hyde County by Chicago  investor Sam J.

Esposito.'
Losses of  wetlands are also occurring because

of real estate development. At least ten new golf

courses are under various stages of construction in

Brunswick and New Hanover  counties, portions of

which are located in converted wetlands.  The Corps
maintains that while they  can prevent a developer

from dumping dirt into a wetland,  they cannot pre-
vent him from clearing and draining it or removing

dirt from it. This "loophole"  in the law has not yet

been tested in court.

5. Can the coast  stand industrial development?

The overall lack of heavy  industrial development

along much  of the North  Carolina coastline has

spared it from the toxic pollution problems many

other states are experiencing.  Nationally,  some of

the most contaminated coastal waters are those bor-
dered by a  heavy concentration of industrial devel-

opment.  The heavy  industries that are situated along

the North Carolina  coast represent major regulatory

challenges for government agencies.  One example:

The phosphate mine and chemical plants operated by

Texasgulf Chemicals Company on the banks of the

Pamlico River near Aurora contribute  25 to 40 per-

cent of the total phosphorus loadings into the river
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and nearly 100 percent of the fluoride loadings.

Since its wastewater discharge permit came up for

renewal in 1984, company officials have continued

to negotiate with the state Division of Environmental
Management and citizen groups over what major
process changes are needed to improve water qual-

ity. In December 1987, DEM proposed an innova-

tive wastewater discharge permit which involves
recycling rather than discharging. Texasgulf has

expressed interest in the concept and is currently
reviewing its feasibility. Such efforts to reduce

waste discharges from existing industries are one
vital step to address fishery and water quality prob-

lems. However, additional pollution resulting from

the region's rapidly growing population means that

coastal waters will have little capacity to absorb

additional waste discharges from new or expanded
industries.

6. Will isolated and special resources be pro-

tected?  The 20-county coastal  area has unique

pockets of wildlife,  unusual water bodies, and land
formations which could not be replaced. Both state

and private actions have saved many areas, such as
the Alligator River National Wildlife Refuge and

Carrot Island. But many other  unique areas have not
been saved and are under threat of being destroyed

forever. On the Outer Banks near Buxton, for

example, citizens have worked for nearly two years

to convince the Coastal Resources Commission to

provide protection to a 3,000 acre maritime forest

called Buxton Woods. The forest anchors the island
and protects a shallow fresh water aquifer that pro-

vides most of the drinking water for Hatteras Island.
In February 1988, the commission designated the

woods as a "coastal complex" Natural Area of Envi-
ronmental Concern.' But the commission delayed
implementing that decision until Dare County had a

chance to take local action to protect the area, such

as adopting zoning ordinances that could help save
Buxton Woods. "-

FOOTNOTES
'David W. Owens, "Estuary Reports: Albemarle-Pamlico

Sounds," EPA Journal,  July/August 1987, p. 27.

2G.S. 113A-100 to 113A-128. For background on how
CAMA began, see Barry Jacobs and Bill Finger, "Coastal

Management -A Planning Beachhead in North Carolina," N.C.

Insight,  Vol. 5, No. 1, May 1982, pp. 2-13.

'North Carolina-.State of  the Environment  Report, 1987,

N.C. Department of Natural Resources and Community Devel-

opment, April 1987, p. 26.

4lbid.

'National Wildlife Federation v. Hanson,  623 F. Supp. 1539

(E.D.N.C .  1985 );  order concerning attorneys '  fees was issued

Oct. 1, 1987.
"North Carolina Wildlife Federation, North Carolina

Coastal Federation  et al . v. Colonel Paul Woodbury, U.S. Army

Corps ofEngineers  et al .,  E.D.N.C. (Raleigh Div.) 87-584-CIV5.

'See 15 N.C.A.C. 7H.0506.
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  Hazardous Waste in North Carolina

Hurt not the earth, neither

er-sea, ft s.
t   °2-= - ` lation 703

p- a

Hazardous and Radioactive

Wastes: A High Anxiety Problem

by Dee Reid

Hazardous and radioactive wastes are among the most difficult materials we

must deal with in a modern society. For one thing, there's so much of the three

principal kinds of these wastes-two billion pounds of hazardous waste and 83,000

cubic feet of low-level radioactive waste produced each year in North Carolina, plus

700 tons of highly-radioactive waste stored temporarily at the state's nuclear plants.

State commissions are searching for a  hazardous waste  treatment facility site and a

low-level radioactive  waste site, while federal officials have considered North

Carolina and other states for an eastern U.S. repository for high-level  radioactive

wastes. North Carolina will be home to at least two. But both technical problems

and public opposition to treatment and storage facilities force state and local poli-

cymakers to make exhaustive searches for sites and to consider a broad range of

options for dealing with these potentially harmful wastes. Why does North Carolina

have so many kinds of wastes? How can the state dispose of them to protect its

citizens and the environment without undercutting the state's economy and its

attractiveness to its people and to new businesses?
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o

n a warm summer evening

in 1978, an unmarked

tanker truck on a clandestine
mission began dumping a load

of hazardous chemicals along
210 miles of local roadways in

piedmont North Carolina. Until

that incident, the words "hazardous waste" had not

been a part of the Tar Heel vocabulary. But all that
changed forever when thousands of gallons of oil
mixed with an industrial material called PCB-

polychlorinated biphenyl, linked to cancer in labora-

tory animals-gushed onto the right-of-way, con-
taminating the soil and threatening the groundwater
in 14 counties.

It became an environmental nightmare both for

state officials trying to clean up the mess and place
it in a secure repository and for a wary public that

wasn't even sure what a hazardous waste was--or
how dangerous it might be. Since the summer of

1978, hazardous wastes have been a subject of fre-
quent headlines as the state grapples with the prob-

lems of safely handling its hazardous wastes as well

as its radioactive refuse.

After years of public debate over where and how

to get rid of the waste, hundreds of thousands of

cubic yards of PCB-tainted soil were scraped up
from the sides of North Carolina roads, hauled away,

and deposited in 1982 in a specially designated
landfill in Warren County. The construction and

filling of that landfill came only after heated and

bitter opposition from residents of Warren County,

one of the poorest counties-financially and politi-

cally-in the  state. Despite concerted protests, the

state proceeded with its plans to bury the waste in a

remote area of the county.

Some citizens might have thought that would be

the end of all the talk about hazardous wastes, but

they were wrong. Burial of the PCBs did nothing to

solve the problem of what to do about the billions of
pounds of other types of hazardous and radioactive

waste that are produced, stored, or transported in
North Carolina every year.

Nearly a decade after the PCB incident, the state

still has no central facility for treating and disposing

of its most dangerous waste. It's a problem that
refuses to go away. Consider the following:

  During 1986 alone, North Carolina business

and industry generated more than 2 billion  pounds of
hazardous  wastes- industrial by-products that can

pose a serious  threat to human health and the envi-

ronment if treated improperly.' They include every-

thing from drycleaning fluid to printer' s ink to in-

dustrial dyes and agricultural pesticides.
  There are more than 700 inactive hazardous

waste sites statewide.2 Some of them are primitive

storage sites  or lagoons that threaten groundwater.
Federal law implies that if North Carolina does not

have a comprehensive hazardous waste treatment

facility in operation by 1989, the state could lose its

federal funds for cleaning up the worst of these

"orphan dumps,"  as environmentalists call them 3

  Nuclear power plants, research labs, fuel
production facilities, and hospitals produce about
100,000 cubic feet of low-level radioactive waste

each year in North Carolina, enough to fill a 100-

foot Silo .4Even the experts debate what levels of ra-

dioactivity are harmful to public health and the envi-
ronment. But these experts do agree that even low-

level radioactive waste mustbe disposed of carefully

since it remains  potentially  dangerous for decades.

Most of North Carolina's low-level radioactive

waste is shipped to a South Carolina landfill that is
scheduled to shut down in 1992, while some of it is

shipped to two other  states-Nevada and Washing-
ton.

  And two of North Carolina's three nuclear

power plants now store about 700  tons  of high-level
radioactive waste 5 This high-level radioactive

waste-which can cause cancer and birth defects-

can remain dangerous for many years if not stored

properly. The federal government has designated
Nevada as the site for one repository. North Carolina

was once on the list for potential sites in the eastern
U.S. but is no longer.

The primary obstacle to establishing adequate

treatment facilities for hazardous and radioactive

waste in North Carolina has been citizen opposition

to locating the facilities in their counties. Public

officials, many of them convinced that the public is
acting on misinformation or misunderstanding, call

it the NIMBY (Not In My Back Yard) Syndrome.
"The biggest problem is the lack of understand-

ing," says Linda Little, executive director of the

Governor's Waste Management Board, the state

board charged  with planning and administering a

safe system of hazardous and radioactive waste

disposal.6 "It's hard to understand why people

oppose a facility that would take something that is

hazardous and make it into something  that is less

hazardous or not hazardous," says Little.

But environmentalists argue that citizen con-

cerns are well-founded. "The public might be more

DeeReid isafreelancewriter, editor and  Insight  contribu-

tor who lives in Pittsboro.
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willing to accept a hazardous

waste treatment facility if they
read in the newspapers about

polluters being fined, and they

saw that everything was being

done by industry to treat waste
on-site,"  says William Holman,
lobbyist for the N.C. Chapter of

the Sierra Club and the Conser-
vation Council of North Caro-

lina. "Instead they see the state

bending over backwards to help
some polluter. They see an

abandoned dump sitting there

and not being paid attention to."
So after a decade of grap-

pling with the hazardous waste

disposal problem,  citizens and

state officials have reached an
impasse. As a result, state gov-

ernment has begun trying to

exercise its statutory authority

to site and construct treatment
facilities. The Hazardous Waste

Treatment Commission'-an

"Climb the mountains and get their

good tidings. Nature's peace will flow

into you as sunshine flows into trees.

The winds will blow their own freshness

into you and the storms their energy,

while cares will drop off like autumn

leaves. As age comes on, one source of

enjoyment after another is closed, but

Nature's sources never fail."

-John Muir from "Wilderness  Essays"

 

appointed body- is searching for a large disposal

site for North Carolina's first comprehensive  haz-

ardous  (chemical)  waste treatment facility.  Mean-

while the  Low-Level Radioactive Waste  Manage-
ment Authority' has been given the job of selecting

a regional site for a repository for the Southeast by
1990. And the federal government is looking for one

or two national high-level radioactive waste  reposi-

tories, and for a time considered sites in North

Carolina. Three different  kinds of sites  for three
kinds of potentially dangerous wastes-two of them,

and possibly all three-located in North Carolina.
How did we arrive at this juncture? Where do

we go from here?

A Major Hazardous Chemical Waste

Producer

B y any measure, North Carolina produces and
handles an enormous quantity of hazardous

waste each year, more than 2 billion pounds or about

325 pounds for every man, woman, and child in the

state, although that sum has been going down stead-
ily since 1983 (see Tables 2 and 3, pp. 85 and 86, for

more).  The state's 1986 waste totals include about

75 million pounds shipped here from out of state to

be treated at state-permitted,  commercial treatment
plants, and 130 million pounds that are shipped to 27

other states for treatment .9 The waste is produced by
industrial plants, research facilities, and hospitals.

"Both hazardous wastes and radioactive wastes

are necessary by-products of today's technology, a

by-product  that stems  from our quality of life," says

Russell B. Starkey Jr., manager of nuclear safety and

environmental services at Carolina Power & Light

Company in Raleigh. "Every state in the country has
hospitals producing waste by-products. Every state

has research facilities producing hazardous wastes.

Every state has hospitals producing low-level radi-

oactive wastes. But the benefits, on balance, far

outweigh the disadvantages."
The majority of the state's hazardous waste (63

percent, or about 1.26 billion pounds) is produced at

one facility, Sandoz Chemicals Corp.'s textile dye
facility in Mecklenburg County. Most of Sandoz

Chemicals'  hazardous waste  (99.9 percent) is actu-

ally wastewater,  classed as hazardous only because

of its acid content The wastewater is treated and
neutralized at the plant.  Thatprocess destroys nearly

63 percent of all the hazardous waste produced in
North Carolina.  Sandoz has spent more than $10

million on environmental improvements in recent

years,  and has reduced its own hazardous waste by

75 percent since 1981.
In fact, about 90 percent of North Carolina's

hazardous waste is treated right where it is produced.
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Still, 22 million pounds are transported to small
local facilities and another 130 million pounds are

shipped out of state each year.10 These figures do not
take into account the number of companies that

produce less than 220 pounds of hazardous waste

each month.  Those companies are not required to
report their hazardous waste production to state

authorities.  Nor do the statistics measure the amount

of waste that individual households contribute to the

problem.  Every year, a typical community of 20,000

uses about 100,000 pounds of home products that

result in hazardous waste  (hair spray,  cleaning fluid,

glue, nail polish,  and the like). That same commu-

nity will also use 1,000 pounds of pesticides and

3,000 gallons of automotive and paint products." As

soon as any of those products are discarded, they

become hazardous wastes.  State and industry offi-

cials say this is a major problem,  yet these wastes are
largely unregulated.

What are hazardous wastes?  By definition, haz-
ardous wastes are substances that fall into one of four

toxic waste is any poison that
can be harmful to health, such as

chemicals like pesticides and
herbicides or heavy metals.
Exposure to unsafe levels of any

hazardous  material-waste or

otherwise-can result in a vari-

ety of  health problems ranging

from coughing and sneezing to
cancer and birth defects. Some
of these hazards exist in the

home and the workplace-

paint remover fumes, gasoline,

fingernail polish remover, and

the like.  The list of hazardous

waste materials runs from arse-
nic to the residue from printer's

ink, such as used in this maga-

zine,  to spent pickle liquor-
not from the state's eastern

pickle producers,  but a material

used to clean metals.
The regulatory definition

of hazardous waste does  not

refer to radioactive wastes, a

distinction not widely understood, state officials say.

While radioactives wastes can be highly hazardous
or toxic,  federal and state laws have established

separate definitions for hazardous wastes and for
radioactive wastes.  See Table 1,  p. 84, for more.

Years ago,  the common way to get rid of hazard-

ous waste was to bury it in the ground.  But Love

Canal-where the leakage of chemical wastes in an

unmarked New York dump was linked to birth

deformities- and citizen opposition to landfills

changed their minds.  Thanks to federal and state

legislation,  North Carolina officials have been urg-

ing business and industry to prevent,  recycle,  detox-

ify, and reduce their hazardous wastes. Landfills are

now considered the option of last resort suitable

only for wastes that have been treated to the maxi-
mum extent possible.

State officials also once hoped the job of treat-
ing and disposing of most of our hazardous wastes

could be borne by the private sector. While many
industries did treat and dispose of their wastes prop-

categories:  ignitable,  corrosive,  reactive, or toxic.  erly and voluntarily, others did not. In 1983,  the state

Ignitable waste is highly flammable,  such as gaso-  launched an innovative program to encourage indus-

line, paint thinner, or nail polish remover.  Corrosive tries to take steps to prevent pollution and thereby

substances,  such as alkaline cleaner or battery acid,  reduce hazardous waste. The "Pollution Prevention

can eat through human tissue.  Reactive products, Pays"  program caught on, and case studies of 55

such as cyanide or chlorine,  can cause an explosion North Carolina industries have shown they are sav-
orproduce fumes when mixed with air or water.  And ing more than $12 million a year in operating and
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Inactive radioactive waste disposal site in

Duke Forest.

disposal costs by reducing, recycling, or preventing

wastes before they become pollutants 12 Instead of

waiting to deal with such wastes after they've been

produced, the program  aims at first preventing waste

production, and recycling into usable material the

by-products that are produced. The program has

become popular with industry not only because it
helps solve industrial waste problems, but also be-

cause savings show up on corporate income state-
ments.

The program is now being used by the U.S.

Environmental Protection Agency as a model for

other states. Roger N. Schecter, director of the pro-

gram, is on loan to the EPA to run the national

program. Says Schecter, "North Carolina is recog-
nized as the leading state in the nation in implement-

ing a multi-media waste reduction program"-

aimed at reducing pollution in air, in water, and in

hazardous wastes.

"We've come a long way," says Holman, the

environmental lobbyist. "The debate has shifted

from disposal of hazardous waste to prevention and

treatment."

Despite the success of the Pollution Prevention

Pays program and the steady reduction in the volume

of hazardous waste generated annually, North

Carolina' s hazardous waste problem has not disap-
peared. Industries continue to generate two billion

pounds of waste annually as a by-product of the
manufacturing process. And private sector efforts to

provide commercial treatment facilities have largely

failed. For example, consider the fate of two com-

mercial hazardous waste incinerators that have been

located in the state: One, in Mitchell County, volun-

tarily closed down in 1986 following citizen com-

plaints about the operation. The other, a county-

owned incinerator in Caldwell County, has drawn

the state's attention following allegations that em-
ployees suffered health problems because of expo-

sure to hazardous chemicals at the plant. In Novem-

ber 1987, the county Board of Commissioners voted

to seek a new operator for the plant, the state's only

commercially operated chemical waste incinerator,

but later decided to shut it down 13

The most recent attempt to locate a major treat-

ment facility in North Carolina was made by GSX

Services, Inc. The company has been trying to

establish a major hazardous waste treatment facility

that could discharge up to 500 million gallons of

treated wastewater daily in rural Scotland County.

The plant would treat wastes from North Carolina

and six other states. Citizens opposing the plant fear
it would pollute the adjacent Lumber River and

drinking water supplies, and lower property values.

Local opposition to the proposed GSX plant was

so strong that the 1987 General Assembly enacted

special legislation that may effectively halt the com-

pany's plans.14 Sponsored by Sen. J. Richard Con-

der (D-Richmond), the bill requires all commercial

hazardous waste treatment facilities that discharge

upstream from drinking water supplies to dilute the

discharge wastewater by a factor of at least 1000

gallons of water for every gallon of treated waste. If

that requirement holds up against legal challenges,

GSX will have to find another site or sharply curtail
its plans, because the proposed site near Laurinburg

would not be able to maintain the 1000:1 dilution
ratio the law requires.

The anti-GSX legislation was opposed by both

Gov. James G. Martin and several of the General
Assembly's leading environmentalists. One of the

criticisms of the GSX legislation was that it might
lead the EPA to remove the state's authority to run its

own hazardous waste treatment programs. Sure

enough, the EPA threatened in the fall to revoke that
authority, and Gov. Jim Martin briefly toyed with

the idea of calling a special legislative session to
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amend the law .  But when legislative leaders balked,

Martin dropped  that idea and said he would rely on
Attorney  General Lacy Thornburg 's advice that if

the EPA took  action to  revoke the  state's regulatory

authority,  the law would automatically be repealed
because of  a special proviso in the anti-GSX law.
That may have the effect of reviving the GSX facility
plans.

Under a federally  imposed guideline, North

Carolina is to have an adequate waste treatment
facility in  place  by 1989- a deadline  that may be

impossible to meet. The body charged  with choos-

ing a facility site is the Hazardous Waste Treatment

Commission,  a panel of nine members appointed by
the governor,  lieutenant governor and speaker of the

House.
The Commission's goal was  to find by October

1, 1987 a suitable site  for a facility  that will treat up

to 90 million pounds of hazardous waste annually,
but it was unable to do so,  and now aims to pick a site

by June 1988.  Plans call for establishment of hazard-

ous waste incinerators and a treatment plant at one
location.  Under  state law, a hazardous waste landfill

cannot be established until the treatment plant is in

place,  and even then the landfill must be at least 25
miles from the treatment  facility.

Plans call for a hazardous waste facility with a

series of liquid treatment tanks and a pair of incinera-

tors.  The liquid treatment facility  would process

liquids that are acidic,  corrosive,  or contain metal.
The process would involve  adding liquids that could

neutralize the acids  and corrosives and precipitate

(cause particles to settle)  the dissolved metals. The

incinerators would burn solvents and other flam-

mable  liquids such as waste jet fuel and cleaning

substances at a temperature of about 2,200 degrees
Fahrenheit, a temperature that will reduce the chemi-

cals to steam and carbon dioxide.  Ashes from the
furnaces would be solidified, sealed in a drum, and

then buried  in a hazardous waste landfill.

As one  might expect,  the site selection process

met with strong public opposition,  although in the

early  stages there was relatively little public com-
ment.  The commission first elicited from county

officials  statewide a list of more than 500 sites in 51

counties that might be suitable for the state's first

comprehensive hazardous waste treatment facility.

The commission then scheduled regional public

meetings in each county where sites were under

serious consideration.  Gradually,  more and more

citizens began to turn out for the meetings, and in
September  1987 ,  public meetings were packed with

citizens and local officials overwhelmingly opposed

Low-level radioactive waste being packed

for shipment at CP&L's Brunswick Plant.

to the commission's plans. The  tone, state officials

say, became tense in October when the commission
narrowed its choices to sites in Rowan and Davidson

counties-the latter a last-minute candidate-and in

November the  Hazardous Waste Treatment Com-
mission reversed itself and began  the process anew.

One dramatic indication of the public 's opposi-

tion to construction of such a facility came on Octo-

ber 25, 1987, when the Hazardous Waste Treatment

Commission  held a public  meeting at  Lexington
High School to hear from citizens. Local residents

filled the school's gymnasium,  spilled over into the

school cafeteria,  then filled the  6,000-seat football
stadium,  and sprawled over a grassy bank to listen to

opponents via loudspeaker.  In all, police estimated,
more than 15,000 residents-a tenth of the  county's

population- turned out to express their opposition.

Why the commission failed to pick a site by the

original deadline has been the subject of some de-

bate. (See sidebar on page 89 for more).  Commis-

sion members point the finger at politicians and a

lack of public education about the real versus the

perceived  risk of such facilities,  while others say the

state's businesses were not sufficiently supportive of

MARCH 1988 83



Table 1. A Guide to  Hazardous and Radioactive Materials

Type of Material

A. Hazardous Materials
and Wastes

1. Ignitables

Definition

Often used erroneously to refer to both

hazardous and nuclear wastes, this term

applies to the following four broad

categories of chemical wastes:

Highly flammable materials including

such items as gasoline, paint thinner,

nail polish remover and motor oil

2. Corrosives Corrosive substances such as battery

acid or alkaline cleaners, which can

eat the skin or dissolve tissue

3. Reactives  Chemicals such as cyanide or chlorine,

4. Toxics

B. Radioactive Materials
and Wastes

1. Low-Level

which can cause an explosion or harmful

fumes when mixed with air or water

Poisonous materials, such as pesticides
or herbicides, or other forms of

chemicals harmful to animal or plant

life

These materials, which certainly can be
dangerous, are not referred to as

"hazardous" wastes. And although
radiation can be "toxic," radioactive

wastes generally are regarded as a

different kind of potentially harmful

waste:

Moderately radioactive trash from nuclear

Nuclear Wastes power plants, hospitals, and research
institutions, such as papers, uniforms,

filters, and other disposal items.

Individual states are responsible for the

disposal of these items, which can be

stored in a low-level waste repository,

or incinerated in low-level radioactive

waste incinerators

2. High-Level Highly radioactive wastes, constituting

Nuclear Wastes  a much greater threat to life than

low-level nuclear wastes, left

over from spent nuclear power plant fuel

or nuclear-powered military vessels. The

federal government is responsible for

disposing of high-level wastes.

Source:  N.C. Center for Public Policy Research

Source

Petroleum processors

and dealers

Paint products manufacturers

Chemical companies

Furniture companies

Battery manufacturers
Chemical companies

Microelectronics companies

Chemical companies

Munitions manufacturers

Chemical companies
Lawn products manufacturers

Electronics insulators

Dry cleaners

Nuclear power plants

Hospitals
Medical clinics

Research organizations

Nuclear power plants

Military vessels

Arms plants
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the commission's efforts. Still others say there was

not enough public participation earlier in the proc-

ess, and that the state must mount a massive educa-
tion plan and offer incentives to counties to alleviate

some of their objections to being chosen for a site.
Governor's Waste Management Board Director
Linda Little says she encouraged the Hazardous

Waste Treatment Commission to undertake more of
an education effort, and says she has repeatedly

sought more appropriations from the General As-
sembly to finance such efforts. "The Board has made
an effort on public education, but I'd be the first to

say thatwe haven'tbeen able to get enough resources

to do the job that we need to be doing," says Little.
Through the fall, the Commission was still

seeking a location for the facility, and opponents
were threatening court action to forestall creation of

the facility. Meanwhile, North Carolina still has no

comprehensive hazardous waste treatment center,

and it may take years before it does. Most of the

public opposition to the facility was based on where

it might be located, and relatively few of the objec-

tions were based on what technology would be

involved, notes Professor Richard Andrews of the

Institute for Environmental Studies at UNC-Chapel
Hill. "There are lots of questions [besides where to

put them] that ought to be acknowledged on hazard-

ous waste treatment plants," says Andrews.
Two notable pieces of legislation have been

adopted in recent years to deal with the problems of
hazardous materials and inactive hazardous waste

sites. In 1985, the General Assembly adopted the
Hazardous Chemicals Right-to-Know Act, which

enables any citizen to find out what sort of chemical

materials or wastes are used by aparticular industrial
plant.15 The law also requires businesses to notify

the local fire chief if they have more than 55 gallons

or 500 pounds of a hazardous material on the prem-
ises.

And the 1987 General Assembly adopted an

Inactive Hazardous Waste Sites Cleanup Act-

some call it the Orphan Dumps Act to clean up

inactive and sometimes abandoned sites. The same

bill set up a Carolina Clean Drinking Water Fund-

a state-level Superfund-to clean up abandoned

sites and to protect drinking water.16 This bill,

sought since 1983 by environmentalists, requires the
responsible parties to clean up their abandoned haz-

ardous waste sites. Federal funds help clean up the
worst sites in the country, but only nine of the more

than 700 abandoned sites in North Carolina qual-
ify for the federal "Superfund" expenditures. The

N.C. legislation requires state officials to identify,

inventory, and set priorities for cleaning up the aban-

doned sites. Owners of those properties are given an
incentive to voluntarily clean up these sites; those

who volunteer can limit their liability to $3 million

for the cost of cleaning up such sites.

-continued on page 88

Table 2. Trends in Hazardous Waste Management

Change from

1985 to 1986
1981 1982 1983 1984 1985 1986 Number Percent

** Number of  Generators 806 618 618 610 700 655 -45 -6.4

Number of Treaters, 323 157 111 89 77 78 +1 +1.3
Storers, or Disposers

* Total Generation  in 1.8 6.2 7.3 5.8 2.6 2.0 .6 -20.58
billions  of pounds

Shipped to other  states 113.5 77.0 113.9 134.9 141.2 130.7 -10.5 -7.4

(in millions of pounds)

Shipped from  out-of-state 3.3 15.8 27.2 57.4 82.0 75.4 -6.6 -8.1
to N.C. (in millions  of pounds)

* It is difficult to compare waste generation from year to year because wastewater reporting and the definition

for hazardous waste have changed some from  year  to year. These figures also do not include waste from

1,864 small generators.

** These figures  are as  of Dec. 31, 1986.

Source:  Governor's Waste Management Board
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Table 3. Amount of Hazardous Waste by County (1986)

County

Number of

Generators

Amount of

Waste Generated
in Pounds

Number of

Treaters, Storers,

or Disposers

Amount of

Waste  Handled*

in Pounds

Alamance 6 406,078 40,965
Alexander 2 109,481 8,058
Anson 2 40,909 200

Ashe 1 30,450 917

Beaufort 6 286,480 6,655
Bladen 2 5,034,762 2 205,802
Brunswick 5 402,380 2 147,839
Buncombe 21 3,838,986 3 1,666,028
Burke 13 3,004,999 79,432
Cabarrus 9 4,215,736 3 24,200
Caldwell 23 3,221,647 3 22,871,461
Carteret 1 49,178 49

Catawba 32 23,286,523 1 20,164,241
Chatham 1 521,455 1 30,295
Cherokee 4 211,587 1 16,412
Chowan 2 40,645 1 1,320
Cleveland 7 622,123 73,352
Columbus 4 257,435 1 108,173
Craven 7 3,048,880 1 569,438
Cumberland 10 2,527,586 1 350,383
Dare 1 39,350 39,350
Davidson 30 2,603,253 2 577,347
Davie 4 500,585 1 13,130
Duplin 1 82,000 40,000
Durham 19 114,820,774 3 113,189,982
Edgecombe 5 324,125 16,212
Forsyth 28 29,524,291 3 35,777,040
Franklin 1 116,706 715

Gaston 19 44,499,012 5 37,128,480
Graham 1 197,720 18,160

Granville 5 1,487,370 96,096
Guilford 59 9,375,592 6 10,381,229
Halifax 4 59,250 4,740

Harnett 2 602,831 12,519

Haywood 1 112,293 9,190
Henderson 7 785,092 49,755

Hertford 1 800,640 273,510

Hoke 1 530,001 58,800

Iredell 12 29,917,166 1 27,898,765

Jackson 1 106,963 7,315

Johnston 13 6,633,052 1 5,553,890

Lee 9 208,051,324 2 202,178,053

Lenoir 5 342,344 2 59,986
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Table 3. Amount of Hazardous Waste by County  (1986),  continued

County

Number of

Generators

Amount of

Waste Generated
in Pounds

Number of

Treaters,  Storers,

or Disposers

Amount of

Waste Handled*
in Pounds

Lincoln 1 103,916 13,674

McDowell 4 143,3168 7,108
Martin 3 42,780 243,102
Mecklenburg 88 1,293,133,851 8 1,280,224,671
Mitchell 2 271,292 1 2,852,555

Montgomery 1 5,264 320

Moore 1 3,502,810 2,759,540

Nash 11 668,551 1 307,331
New Hanover 15 5,257,345 1 2,557,905
Northampton 2 -
Onslow 4 220,147 1 41,238
Orange 2 282,921 15,817
Pasquotank 2 114,496 1 1,223,209
Pender 1 190 54

Person 3 294,607 22,322
Pitt 8 5,169,315 1 3,090,388
Randolph 8 3,000,006 20,553
Richmond 2 42,068 1,275
Robeson 6 253,877 1 597,037
Rockingham 6 6,420,257 1 9,644,968
Rowan 8 1,456,319 1 257,275
Rutherford 8 7,384,683 174,042
Sampson 3 1,026,956 2,200
Scotland 5 363,088 22,900

Stanly 4 21,332,450 1 83,247,029
Stokes 1 129,000 2,450

Surry 4 170,538,146 240,820,461

Swain 1 311,150
Transylvania 3 185,964 1 73,190

Union 9 4,193,117 - 83,044

Wake 30 11,908,278 10 6,384,193

Watauga 1 38,800 - 1,750

Wayne 7 317,572 1 3,050

Wilkes 6 408,150 - 3,050

Wilson 5 181,449 - 4,041

Yadkin 2 38,975 1 2,400

Yancey 1 180,587 - 20,600

Total* 655 ** 2,041,590,599 78 ** 2,114,510,785

* Includes Treatment, Disposal and Storage by Treaters, Storers, and Disposers (TSD's) as of Dec. 31, 1986; and

90-day Storage by Non-TSD's as of Dec. 31, 1986.
** Number of facilities in the North Carolina Hazardous Waste System as of Dec. 31,1986.

Note: Not every county produces measurable hazardous waste.

Source:  Solid Waste Management Section, N.C. Department of Human Resources
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"This we know.

The earth does not belong

to man; man belongs

to the earth ...

All things are connected,

like the blood which

unites one  family...

Man did not weave the web

of life; he is merely a strand

in it. Whatever he does

to the web, he does

to himself."

- Chief Seattle, 1854

Sequamish Tribe,

Washington Territory

The Low-Level  Radioactive Waste

Question:  Low Level ,  High Anxiety

D
isposing of the state's low-level radioactive

waste has  been easier than managing its haz-
ardous chemical waste.  North Carolina  generated

102,073 cubic  feet of low-level radioactive waste in

1985 and 82,936 square feet in 1986,17 clear evi-

dence that efforts to reduce low-level waste are

working.  A majority of North Carolina 's low-level

waste  (90.3 percent by volume, but 99.6 percent by

radioactivity ,  according to state estimates) comes

from three existing nuclear power facilities (in
Wake, Brunswick and Mecklenburg counties) and

the General Electric nuclear fuel manufacturing
plant in Wilmington.  The rest is produced by indus-

trial, governmental, academic, and medical research

facilities ,  and hospitals where radioactive materials

are used for diagnosis and treatment.

This  low-level waste isn't nearly as harmful as

highly radioactive ,  spent nuclear  fuel, but  exposure

to it could mean an increased risk of cancer and birth

defects.  Low-level wastes  decrease in strength over

a period of years,  but must be disposed  of carefully

to minimize the risk of contamination.

So far,  only one company has tried to locate a

commercial low-level radioactive waste treatment

facility in North Carolina.  In 1984, U.S. Ecology,

Inc. applied for the necessary  state permits to build

a low-level radioactive waste incinerator in Bladen

County.  More than 20 local government agencies

and organizations within a 50-mile radius of Bladen

County opposed  the site, and two years  later, the

state Division of Environmental Management de-
nied U.S. Ecology the  required air quality  permit,

based on the company's lack of experience in incin-
erating low-level radioactive  waste and its  "history

of non-compliance with environmental laws."18

A month later,  the state Radiation Protection

Section notified  U.S. Ecology  that it intended to

deny the company's application for a radioactive

material license on the basis that its other low-level

radioactive waste facilities had not been operated

properly and  because of a lack of qualified person-

nel. The company eventually withdrew all of its

permit applications.

North Carolina  has been sending most of its
low-level waste to a state-licensed facility in Barn-

well, S.C., operated by ChemNuclear ,  Inc. The state

of South Carolina plans to close the facility by 1992,

despite ChemNuclear's objections,  forcing officials

in North Carolina and seven surrounding states to

discuss and to create in 1983 the Southeast Interstate

Low-Level Radioactive  Waste Management Com-

pact.  That group, known as the Southeast Regional

Compact for  short,  has agreed to take turns hosting
a repository  for the region' s low-level waste.19

Because it is one of the region's largest pro-

ducers of low-level waste, its location, and several

other factors,  North Carolina was selected to be the
next site,  a decision that aroused many environmen-

talists .  During the 1987 General Assembly, some

House members objected to that selection and pro-

posed legislation withdrawing from the compact,

but that move was derailed  and North Carolina

remains a member of the compact.  Under condi-

tions of the legislation setting up  the state Low-

Level Radioactive  Waste Management Authority,

North Carolina will dispose of up to 32  million cubic

feet (current projections put the total at probably 12

million cubic feet)  of the region's low-level radioac-

tive waste for the next 20 years.  One important con-

cession to compact opponents was made, however.
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If the other seven members states do not adopt an
agreement to limit the possibility of their with-

drawal from the Southeast Compact, North Carolina

will withdraw.

Many environmentalists oppose the compact

agreement, arguing that North Carolina would be

better off managing its own waste forever than the
entire region's waste for 20 years. "At its current
rate [of waste generation] it would take North Caro-

lina over 300 years to produce 32 million cubic feet

of low-level radioactive waste," says Marion
Nichol, president of the Conservation Council of
North Carolina.20

Moreover, says environmental lobbyist Hol-
man, there are no guarantees that the other states will

keep their end of the bargain and take their turn

disposing of N.C. wastes. "We'd like to see the

compact select the next host [state] now and have

that state select a site as North Carolina selects its

site, as a show of good faith," he says.

Hazardous Waste  Issues: Balancing

Real  Fears With  Real Facts

by Truman L. Koehler Jr.

N orth Carolina's struggle to locate a site and

begin construction of a hazardous waste
treatment facility illustrates the gap between the

rational and political sides of public policymak-
ing. Our rational side led legislators to spend 15

years studying and choosing the most technologi-

cally sound solution to our hazardous waste prob-

lem. Our political side prevents us from moving

with courage to deal effectively with public fear to
implement the solution.

But the unfavorable political consequences of

that rationality seem to be posing an insurmount-

able barrier to implementing the solution.  If pro-
gress is to be made,  if North Carolina is to clean up

existing waste and prevent further build-up, it is

critical that a distinction be recognized between

the rational or technical solution and political
issues.  Those who deal withpublic policy,  namely

our politicians, must participate in the removal of

the barrier.  They, in turn, will need the substantial
help of the Governor's Waste Management Board

to understand and then explain the underlying
problems and solutions to their constituents. Our

citizens deserve to understand,  for example, why
their legislative representatives have chosen this

solution and how they can balance real fears with
real facts to truly guarantee the best possible

quality of life.

Consider some of the facts behind the current
policy on managing hazardous wastes. The N.C.

General Assembly determined in 1973 that the re-

sponsibility for managing hazardous waste was

too important to leave in the hands of private or
local control. The Governor's Waste Manage-

ment Board, setup in 1981, was authorized to pre-

empt local decision-making and to guide state

policies to encourage prevention, recycling, de-
toxification, and reduction of hazardous wastes.

After 10 years of study and lawmaking re-

garding handling of hazardous wastes, both the

governor's office and the N.C. General Assembly
agreed the state needed to go further and develop
a statewide solution for treating waste. The result-

ing Hazardous Waste Study Commission, estab-

lished in 1983, included three senators, three rep-

resentatives, two environmentalists and two in-

dustry representatives. They spent 15 months

studying the question of whether North Carolina
needed a hazardous waste treatment facility. At its

-continued on next page

Truman L. Koehler Jr. is a former member of the N.C.

Hazardous Waste Study Commission  and is a current

member of the N.C. Hazardous Waste Treatment

Commission. He is  chairman of the City of Charlotte's

Citizens Advisory Council on Hazardous Chemicals.

Koehler also is Group Vice President, Chemicals, for

Sandoz Corporation, parent company of Sandoz

Chemicals Corporation,  the state 's largest generator

and on- site treater  of hazardous wastes.  Because the

company treats 99 .9 percentof  its waste on-site, Sandoz

would not be a major user of a state  hazardous waste

treatment facility.
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State officials and industries,  however, argue

that a central storage facility would be far easier to
manage and oversee rather than on-site storage fa-

cilities.  And they point out that numerous legal

questions have been raised as to whether North

Carolina could withdraw and prohibit other states

from shipping and storing their low-level radioac-

tive wastes here.

The 15-member Low-Level Radioactive Waste

Management Authority has been appointed by the

Hazardous Waste Issues
- continued

public meetings,  the Commission heard from rep-

resentatives of government,  regulatory groups,

academia,  and from numerous professionals,

chemists, experts,  and engineers.  At the end of

those 15 months, the report concluded, "We need

a facility."

During the public hearings,  a number of

people suggested that the need for a hazardous

waste treatment facility might be eliminated by

the serious application of two other approaches:
  Prevention of the creation of hazardous

waste- the Pollution Prevention Pays approach;

and

  On-site treatment of the  hazardous material

necessarily remaining,  even after the best efforts

of the state's Pollution Prevention Pays program
have been used.

Pollution Prevention Pays is, of course, a

sensible and logical approach.  But its greatest
impact is on small producers,  who may need both

technical assistance and capital to make changes

that reduce the amount of hazardous waste they

generate.

No large company competing on a national or
international scale can afford to let raw materials

or production by-products leave the plant as

waste. Therefore,  most companies large enough

to have technical experts who understand the

processes and enough capital to install the neces-

sary equipment already are using a broader ver-

sion of Pollution Prevention Pays.  It is called just

plain "Cost Reduction."  They've learned that

minimizing waste makes sense both for the envi-

ronment and the bottom line. That's part of the

reason hazardous waste generation in our state

governor,  lieutenant governor and House speaker,
and has begun the process for selecting the most

suitable site for the regional repository.  The law
requires the authority to identify suitable areas by

Dec. 1,  1988,  to select two or three sites by Aug. 1,

1989 and to select the preferred location by Nov. 15,

1990.  The facility is to be in operation by Dec. 31,

1992,  and must comply with new strictures placed

on low-level repositories by the 1987 legislature.21

Those strictures include a ban on burial of low-level

dropped 73 percent between 1983 and 1986.

Still, the small  producer- who may need

technological  help to find the best approach to

recycling  material and financial help to implement

the change-is  benefiting from the Pollution Pre-
vention Pays  program.  This is worthwhile but

slow going,  and cannot eliminate  the total prob-

lem. In fact,  the amount of hazardous waste that

was shipped out of state  for treatment between

1983 and 1986  increased more than 13 percent,

even  though  the total amount generated dropped

73 percent.

It is true that remaining wastes can be treated

at the plant sites  where they are created. The

ultimate process is incineration. But even if every

producer of waste wished  to build an incinerator,

and if the state permitted the facilities,  environ-
mental engineers have pointed out that the units

would not operate efficiently because the quantity

of wastes produced at most plants  would be too

small. Also,  monitoring all of the treatment units

would be too  complex to  be cost-effective.
However,  those who recommend on-site treat=

ment of waste are right about one thing: In the

proper scale,  the technology  exists.

The Hazardous  Waste Study  Commission

determined that Pollution  Prevention Pays cannot

do the required job and that  multiple incinerators

are not feasible.  The Commission recommended

a state-mandated plant to treat hazardous wastes.
In 1984,  the General Assembly accepted the rec-

ommendation and created the Hazardous Waste

Treatment Commission to find a site. The first ap-

pointments to the commission were made in early
1985.

Although the General Assembly  hoped that

private enterprise would enter the venture at an

early stage,  it soon became obvious to all who
- continued on next page
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waste in shallow, unlined trenches ;  a requirement

for special barriers;  and a requirement that a facility

must be at least seven feet above the water table.

State agencies are examining a number of
models for a low-level radioactive waste storage

facility.  The options include-but are not limited

to-above-ground storage vaults,  below-ground
vaults, the use of modular concrete cannisters, and

sophisticated caps,  liners,  and water-migration de-
tection systems. "This is not going to be an inexpen-

Hazardous Waste Issues
- continued

have followed environmental affairs in this state

that this was not likely to be. Numerous compa-

nies have invested in the design of waste treatment
plants, only to run into roadblocks in the permit-

ting procedure.
The Hazardous Waste Treatment Commis-

sion saw early in its deliberations that it would
have to carry the project forward through selecting

a site and gaining the permit to construct and

operate the facility. But this also meant that the

state must pay for the engineering up to the point
required by the permitting procedure. So, the

Commission sensibly started to work on two is-
sues- selecting a site and designing the plant.

Using the experience of our state regulatory
people and the experience of other states-with

discussions held at public meetings- a detailed

set of selection criteria regarding size, location,

and environmental quality standards was adopted
by the Commission.  In addition to setting criteria,

the Commission approved design specifications
to protect health, safety, and the quality of air,
land, and water near the site.  According to design

specifications,  the facility would employ the most
advanced and cost-effective treatment and envi-

ronmental controls.  It would have less impact on

the local environment than the average municipal
wastewater treatment facility or solid waste in-

cinerator. At full capacity,  fewer than 10 trucks

per day would drive to and from the site.

Unfortunately,  the process has become

stalled.  The very tool which would provide a
means for North Carolina citizens to take action to

control our quality of life is the one tool many
citizens seem to find unacceptable.

live undertaking,"  warns Edgar Miller ,  former

community relations coordinator of the Governor's

Waste Management Board.  Cost estimates just for

setting up the facility range from $20 million to $35
million;  the cost for full operation and monitoring

for 100 years could amount to as much as $434
million,  estimates the U.S.  Department of Energy.

State officials contend the public's concerns

about radioactive wastes are often based on a lack of
information . They  say even the nation's worst

Truman  L. Koehler Jr.

So, how should we proceed?
Political issues of public policy can override

purely rational,  technological considerations. But
the public policy will be sensible only if those

involved have a clear understanding of the prob-
lem and the proposed solution.

The Hazardous Waste Treatment Commis-

sion is charged with implementing public policy,
not assessing or defining that policy.  With respect

to understanding the problem,  it is the Governor's

Waste Management Board that has responsibility
for education.  With respect to identifying and im-

plementing an effective solution, it is our elected

officials who carry the responsibility to set public

policy.
It is only with help and guidance from these

two groups that the Hazardous Waste Treatment
Commission can proceed with the site selection
process.  We now need to get on with the mission.
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nuclear accident at the Three Mile Island nuclear

plant did not result in the loss of life or even severe
injuries.

Dayne Brown, chief of the state's Radiation

Protection Section, which oversees the regulation of

all radioactive materials, says the state has been

cautious in establishing regulations for a treatment

or storage site. The state tries to project what would

happen in the worst such cases, and develop pro-

grams to deal with that. "These regulations are

designed to guarantee that the objective-protect-

ing the public-is met even with the failure of part of

a system," says Brown. "Because we are interested
in erring on the side of safety, we overestimate eve-

rything."

Carolina Power & Light's Starkey believes that

the public has "a phobic reaction" when such terms
as hazardous and radioactive wastes are mentioned,

and that a comprehensive education campaign by

the state's public schools, industries, and govern-
ment agencies is needed to educate the public on

exactly what the risks are. "Based on what I know of

the technology [on handling dangerous wastes], I
don't believe there is any cause for unreasoned

concern," says Starkey. "We are talking about
minimal to  low risk, as long as we go about handling

these wastes correctly and carefully."

High-Level Waste: A Federal Task with

State Implications

G
ov. James G. Martin seemed to be stricken with

the NIMBY Syndrome himself not long ago
when North Carolina became one of seven states

being seriously considered for a proposed federal
high-level nuclear waste repository; this would be

the final resting ground for much of the highly-
radioactive, spent nuclear fuel generated in the east-

ern United States. The first such facility would be

sited in the western United States.
In the spring of 1986, when areas in western and

eastern North Carolina appeared on the U.S. Depart-
ment of Energy's tentative shopping list for the

second of two planned repository sites, Governor
Martin flew to Washington to register the state's

protest. He argued that the sites were geologically

unsuitable or too close to densely populated areas.

Ironically, these were the same arguments North

Carolina citizens and local officials had used to fight
plans by the N.C. Hazardous Waste Treatment

Commission to locate the state's first comprehen-

sive hazardous waste treatment facility. The Gover-
nor, a former college professor of chemistry, was

willing to accept a hazardous waste treatment facil-
ity and a low-level radioactive waste repository in

North Carolina, based on the evident need and the

Sandoz Chemicals Corporation effluent operators such as

Carl Moore monitor and control the company's waste

treatment facilities with the help of computer

controlled equipment.
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Hierarchy of Waste
Management  Alternatives for

Pollution Prevention Pays Program

Most Desirable

Least Desirable

ability of the state to minimize risk. But he was not

willing to accept a high-level site as well. A month
later, U.S. Energy Secretary John Herrington indefi-

nitely postponed the search for an eastern site, but in

October 1987 the federal government resumed the

hunt.

Congress changed the atmosphere enormously
in December 1987 when it enacted legislation desig-

nating Nevada as the first host site for a high-level ra-

dioactive waste repository.22 The legislation also

halted the search for an eastern repository, which at

least takes North Carolina out of the hunt for the fore-

seeable future. And the legislation also delayed
plans for a Monitored Retrievable Storage (MRS)

facility in eastern Tennessee, about 40 miles from

the N.C. border. That temporary storage site would
have meant an increase in the amount of nuclear

waste shipped through North Carolina, most likely

by truck on the heavily traveled 1-85 and 1-40 high-

way corridor. That route, often referred to as North

Carolina's Main Street, would have been theprimary

corridor for high-level wastes because federal regu-
lations declare a preference for interstate roads in the

movement of these wastes23 But if an MRS is con-

structed, a site in North Carolina is on the list-in
Davie County.

So, for the time being, North Carolina is not
likely to become the locus of treatment or storage

facilities for all three types of dangerous wastes. But
for many citizens, especially those who don't want

wastes buried their backyards, figuratively or liter-
ally, the two other facilities-for hazardous wastes

and for low-level radioactive wastes-will be quite
enough.
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  The Land in North Carolina

rn .FMC Unk-Belt

Y
Y

Protecting the Land

and Developing the Land-

How Can We Do Both?

by Larry Spohn

Land-use issues in the past have been viewed geographically, as coastal,

Piedmont, or mountain concerns. As growth accelerates in the urban

Piedmont and in resort areas in the mountains and on the coast,  ways  to

balance that growth with environmental protections need state-level

attention. In the early 1970s, North Carolina was a national leader in

state-level actions regarding land use. But ironically, as development has

increased in the 1980s, the pendulum of land-use control has swung away

from statewide standards to more emphasis on local control. Should

state-level actions re-establish the balance between local and state control

of the land, and at the same time rectify the imbalance between the devel-

opment boom and environmental concerns?
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F or William McNeil, the
choice between prosperity

and preservation is anything but
abstract. Standing in his High
Point office, McNeil points to

drawings of a 900-acre com-
mercial development project

planned for the land corridor leading to the Greens-

boro-High Point-Winston-Salem Regional Airport.

Director of Planning and Development for the city of

High Point, McNeil is encouraging such develop-
ments, even though the site lies in the watershed of

High Point's primary water supply, the Deep River.

McNeil likes to show visitors sketches of the

Piedmont Centre development, especially the green-

ways and buffers required by the city in the overall

development area as well as in each individual proj-

ect. Down the road from this project is the site for a
proposed 112-acre planned regional shopping cen-

ter. "We buffer it internally and on its edges," he

says. "We require a master stormwater control plan
that will ensure the runoff is gathered and treated in

an environmentally sound way." This generally

means channeling the stormwater into holding and

settling ponds, says McNeil, who is immediate past
president of the 580-member state chapter of the

American Planning Association.

McNeil supports development in the city's

watershed because of the tools the city has to regulate

certain kinds of development. "We think we can do

it and still protect the resource by weeding out poor

development and working with the environmentally

responsible development," he says. "People ask,

`Shouldn't there be a permanent greenbelt between
High Point and Greensboro?' My answer is that the

green will be built into each development project."

A morning's drive from the High Point water-

shed, into winding  mountains, lies what may be the
most extensive greenway in America. But it may not

be that way for long. In September 1987, 52 years
after it was begun, the Blue Ridge Parkway was

finally completed and dedicated. Parkway officials

and patrons have cause to worry, however, about its
next half century. The clutter  of mountainside devel-

opment threatens the roadside overlooks and the

peaceful drives bordered by split-rail fences. Few

protections exist against continued encroachment of

the nation's premier scenic roadway.

"Naturally, the federal government can't be

expected to buy all the land within view of the

parkway," says Parkway Superintendent Gary Ever-

hardt. Only some kind of land-use regulations can

help stem the tide, he says. Historically , mountain

residents have resisted such restrictions, especially

when imposed by politicians way down in Raleigh.

But in 1983, a 10-story condominium appeared like

a bolt of lightning atop Sugar Top Mountain in Avery

County. Nothing like it had ever been done. With
that,  even mountain folks softened their opposition.
Responding to the statewide cry for action, the

legislature passed the Mountain Ridge Protection

Act, which restricts the height of buildings  on moun-

tain ridges.' The act passed, say many observers,

only because the authority to enforce it remained

with the individual mountain counties?

"I hope the Ridge Act is a signal of softening
mountain opposition to land-use regulation," says

Everhardt. "Innovative proposals are needed to

establish a corridor of controlled, quality develop-
ment along  the 470-mile parkway in North Carolina

and Virginia. The Ridge Act indicates that potential

support exists for such innovative action."

The 1983 Ridge Act came nine years after
mountain officials successfully opposed the creation

of a state law which would have mandated region-

wide land-use regulations .  Called the Mountain

Area Management Act, it was to be the sister legis-
lation to the Coastal Area Management Act (CAMA
for short), adopted by  the legislature in 1974.3 With

its requirements for land-use plans and development

permits in a 20-county coastal area, CAMA has in its
14-year life received praise from outside the state but

been controversial in eastern North Carolina. Under

CAMA, the 20 counties must develop a land-use

plan every five years, but they do  not  have to pass

zoning or other regulations to enforce the plan.

"The process of developing land-use plans has

been very helpful on the coast, in terms of forcing

people to think about environmental issues," says

Karen Gottovi, who has chaired the New Hanover

County Commissioners and currently is on the

Coastal Resources Commission. "But we need the

next step, to make it mandatory for the counties to

pass the ordinances that would enforce their  plans."

Even on the coast, development of fragile

coastal lands continues to slip through the regulatory

cracks. Many governmental observers and local

residents fear thatCAMAisnotenough to protect the

entire coastal environment. Take wetlands, for

example. "Even though CAMA and the federal

Clean Water Act have done  a tremendous job in

terms of protecting regularly flooded wetlands, they

Larry Spohn, a freelance writer living in Kernersville, has

covered  environmental  issues for the  Greensboro News &

Record.
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haven't been able to adequately protect the freshwa-

ter, forested wetland system,"  says Linda K. "Mike"

Gantt, field supervisor for the U .S. Fish and Wildlife

Service. Under the Clean Water Act, the U .S. Army

Corps of Engineers administers the permit applica-

tion system for altering wetlands.  Federal regula-

tions, working in conjunction  with CAMA,  explain

which activities on a wetland require a permit 4

In the case of the Beau Rivage development near

Wilmington,  says Gantt, " the developer removed

peat from the wetland and put it on high ground.
Basically,  they drained and

dredged it without needing a

permit.  Where's the opportu-
nity even to make a com-

ment?" Normally, when a

permit is filed to modify wet-

lands, the U .S. Fish and Wild-

life Service provides a legal

report to the Corps of Engi-

neers on how the proposed

work would affect fish and

wildlife. Gantt's efforts to get

state agencies to intervene in

the Beau Rivage situation

under mining and water pollu-

tion permit regulations were

unsuccessful.

The public on the coast is

only now coming to appreciate
the critical importance of wet-
lands, she continues. "But

what about the inland wet-

lands, those riparian strips

along the rivers and streams?

They are not being preserved,

but they are very important

wildlife corridors,  useful in
filtering pollutants coming off

the land, for stormwater reten-

tion and for recharging

groundwater" (for more on

wetlands, see page 73).
As a member of the policy

committee for the federally funded,  five-year Na-

tional  Albemarle-Pamlico Estuarine  Study, Gantt
has the responsibility for looking at the big picture.

"North Carolina has one of the most excellent coastal

management laws on the books,"  she says, "but what

we really need is  a state law  that protects freshwater

wetlands,  on the coast and inland.  People still don't

get it:  What happens on the land upstream  affects
these sounds."

Traditionally, to discuss land use issues in North

Carolina,  analysts, reporters, legislators, and others

turn to the traditional coastal,  Piedmont,  and moun-

tain regions .5 Certainly, the unique features of the
Albemarle-Pamlico Estuary differ significantly

from Sugar Top Mountain and Piedmont water-
sheds.  Hence,  the purposes of land-use regulations
vary, from protecting fertile shellfish waters to re-

taining scenic mountain views to maintaining water

quality in the Piedmont.  But an increasing number

of people are arriving at the same conclusion that

"We abuse land

because we regard

it as a commodity

belonging to us.

When we begin to

see land as a

community to

which we belong,

we may begin to

use it with love

and respect."

-Aldo Leopold

Mike Gantt has  reached. De-

spite these differences within

the state,  land use is a state-

wide issue,  and tools are

needed to treat it that way.

In designing develop-

ment permits, only a few cit-

ies with the most environmen-

tally sensitive planners,

places like High Point, have

added such stipulations as

greenways and buffers. In the
mountains,  separate groups of

county commissioners have

the power to decide how much

development can be located a

stone's throw from the Blue

Ridge Parkway  and other sce-

nic areas. And under CAMA,

reconciling the coastal devel-

opment boom with the fragile
ecosystem is at best a joint

effort between  state and local

officials, through county

land-use plans and state-man-

dated regulations.
The boomtown condi-

tions in the state's cities and

resort areas dramatize the di-

lemmas of development and

the environment,  of growth

and conservation. "Checks

and balances and consistent

land-use regulations are needed," says Anne Taylor,

of the Department of Natural Resources and Com-
munity Development's Office of  Planning and As-

sessment. "In spite of the state's raw natural beauty

and rural tradition,  even the most basic conservation
ethic appears to be lacking on a widespread basis."

Typically,  citizens want to protect the environ-

ment against unrestrained development only when

the threat is "in my own backyard ," says Taylor.
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Mountain-top condo project sparked the debate which led to the

1983 Mountain Ridge Protection Act.

There will be a backlash against such development,
she adds, when "enough people have had it hit  their

backyard." The theme even has spawned an

acronym, NIMBY (Not In My Backyard). Without

state leadership setting reasonable, achievable ob-
jectives and minimum land-use standards, says
Taylor, "North Carolina cannot avoid the environ-

mental degradation and the deterioration of quality

of life so associated with unbridled development in
other boom states."

Balancing  a Backyard Land-Use Ethic

I n the mid-1970s, North Carolina was on the
cutting edge of land-use issues  in the country. In

1974, the General Assembly passed CAMA after

field hearings and legislative compromise overcame

much local opposition to mandatory land-use plan-

ning. "The rising tide of environmentalism at the

time and prompting from the scientific community"

helped boost the CAMA legislation, says Dr. Arthur

Cooper, a strong advocate of resource  management

during the Scott (1969-73) and Holshouser (1973-

77) administrations and now a professor at N.C.

State University. Through the leadership of then-
Rep. Willis Whichard (now a N.C. Supreme Court

justice) and Sen. William Staton (who left the Senate

but has returned), the CAMA legislation incorpo-
rated the deeply rooted  instincts for local control of

the land into a state-level administrative and regula-

tory structure (for more on CAMA and coastal issues
in general, see page 70). The upbeat environmental

mood of 1973-74 legislative session also produced a

Land Policy Act6 and a Sedimentation Pollution

Control Act'
The impetus for state-level regulatory authority

was shortlived, however. In the 1983  N.C. 2000

report, the land-use recommendations emphasized

expanding the capacity of  local governments  regard-
ing control of development, not of state-level regu-

lations. "Most decision-making powers affecting

land use in North Carolina have traditionally been

exercised at the local level, and this should continue

to be the case," explained the report. This is difficult,

it said, as fast-paced development requires complex

technical decisions and a deliberate decision process

at the local level. "The coastal counties now have
this capacity within the framework of the Coastal
Area Management Act," the report concluded! It

described CAMA as a way to assist local govern-
ments rather than emphasizing its state-level regula-

tory authority, as many advocates of CAMA do.

What is remarkable is how quickly the direction

of state-level leadership moved from the bipartisan
effort towards greater state-level involvement in

land-use regulations (which peaked in 1973-74 with

CAMA and other legislation) to an emphasis on

enhancing local control. By the mid-1980s, legisla-
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"I hear an awful lot of talk

about controlled

development, but I don't

really see anybody doing

anything about it."

-Bill Holman

Sierra Club and Conservation

Council of North Carolina

Live and administrative efforts generally emphasized

enabling statutes and incentives for local govern-

ments to take over such regulatory programs as

sedimentation permits, watershed ordinances,
county-wide zoning, and other regulatory mecha-

nisms.

Mary Joan Pugh, assistant secretary at the
Department of Natural Resources and Community

Development,  believes the current governmental

approach to land-use issues is proper. "Tradition-

ally, North Carolina has given the authority for land-

use regulation to local governments,"  she says.

"Only when the problem becomes multi-jurisdic-

tional such as coastal management or ridge protec-

tion does the state step in. When the state does step

in, it has defined its role as providing leadership and

general guidelines to be implemented at the local

level. I don't think this partnership is evidence of

poor land-use management.  But we're often reactive

instead of pro-active.  We often wait until we're in a

quagmire before acting."

Bill Holman, the leading environmental lobby-
istin the state,  says that land-use protections increas-

ingly stem from local- not state- actions. "All the

watershed protection that's happening is due to the
initiative of  local  governments,"  says Holman. "The

state should have a role in that.  The state is not
providing leadership in land-use planning, so many

local governments are taking the initiative to regu-

late land and plan for themselves."

Whether viewed  as a proper state-local partner-

ship or a lack of state leadership,  the shift from the

state level to local leadership has evolved during a
period when major national investors were moving

into North Carolina,  building industrial parks, con-

dominiums, multi-purpose residential and commer-

cial parks, and other developments.  From 1967 to
1977, the cropland and forest land in the state shrunk

by 1.9 million acres;  one study estimates that by the

year 2000,  another 2.5 million acres  could shift to
non-agricultural uses.9  On the  coast, the figures are

more dramatic. Of the state 's original  2.2 million

acres of pocosin wetlands,  only about  695,000 re-
main unaltered.  Since the  early 1970s,  an estimated

4,300 acres  of coastal marshes alone have been

altered.'°
Holman and other environmentalists, many

with a decade of experience by the late 1980s, have

begun to speak out more strongly than ever about

such trends. Last year, for example,  the North

Carolina Wildlife Federation and Trout Unlimited

released an analysis of the state's Sediment and

Erosion Control Program, begun in 1973 under the

Sedimentation Pollution Control Act.  The program

regulates developments of projects of more than one

acre,  exempting agricultural and forest lands. The

report concluded that the law provides insufficient

authority, fines,  bonding requirements,  and legal

staff to deal with non-complying developers." "This
report confirms our belief that the current law is not

taken seriously by development interests and needs

major improvements," says Michael  F. Corcoran,

executive vice president of the North Carolina Wild-

life Federation.

Holman puts it in stronger terms. "I hear an

awful lot of talk about controlled development, but I

don't really  see anybody  doing anything about it,"

says Holman,  who lobbies for the Conservation

Council of  North  Carolina, the Sierra Club, and the

N.C. Chapter  of the American Planning Association.

"The attraction of the state and the failure to conserve

and protect the land means North Carolina is dying

the death of a thousand cuts."
Many of the pro-environmental efforts, both

from outside advocacy groups and from officials
working within governmental systems ,  have fo-

cused on the impact of land uses on other parts of the

environment - water quality ,  wildlife, and

beachfront development. One of the sad facts about

the environmental consciousness of the last two

decades is that the land itself has had no clear

advocate,  says Lawrence S. Earley, associate editor

of  Wildlife  in North Carolina ,  a monthly magazine

98 NORTH CAROLINA INSIGHT



published by the N.C. Wildlife Resources Commis-

sion. Moreover,  developers have found ways of
exploiting loopholes in land-use controls that do

exist ,  says Earley.

"In the wetlands,  they clear them and drain

them,  since the law only prohibits filling," says
Earley . "In the mountains ,  developers use the timber

exemption to get around the sedimentation control

act. Once they've got the trees out, then they go in

with their condos."
Picture the prosperity vs. preservation equation

as a scale of balance .  Currently,  because of the

development boom  and  the structure of land-use
regulations, the scale is tilted towards develop-

ment-leaving the environmental side dangling in

the air.  To bring balance to the scale,  five changes in
the current system of land-use regulation could be

considered:  1) statewide land-use standards; 2)

watershed protection districts;  3) statewide enabling

legislation for development impact fees; 4) re-

stricted zoning districts to protect unique land re-
sources or features;  and 5) improved land-use infor-
mation and analysis.

Statewide Land-Use Standards

C urrent state law regarding land use emphasizes

enabling legislation to allow local governments

to adopt zoning and subdivision ordinances,  estab-

lish planning boards and local erosion control ordi-
nances, and even to utilize such powers in an extra-

territorial jurisdiction along their borders.  The joint

Winston-Salem/ Forsyth County  planning depart-
ment,  for example,  has a "Comprehensive Plan" for

the year 2005 ,  emphasizing growth management

concepts.  The same department has a plan to protect

the Salem Lake  Watershed ,  including shoreline

acquisition,  and helped develop a unique Agricul-

tural Preservation Plan, considered a model for the

Southeast.12
The enabling laws in North Carolina "provide

most of the tools to accommodate growth and plan

for the future,"  concedes Holman. "What's been

missing is the political will to adopt the zoning and

other ordinances necessary to protect the resources."
Local  control should prevail, says Holman,  but the

state can no longer abdicate its primary responsibil-
ity for land  stewardship. "We need some form of

basic, minimum standard requirements for every

county or local government in the state. A good

example of a statewide standard that affects what
local governments can do is the statewide building

code."

Local planners,  county commissioners, and city
councils determine the requirements for the items

listed below.  No statewide standards exist for:

  zoning ordinances and citizen planning and
zoning commissions;

  comprehensive transportation plans as a part
of land use;

  master plans for orderly installation of water
and sewer services;

  watershed protection ordinances,  if appli-
cable;

  capital facilities plans  (which might include

drainage,  water and sewer,  and roads);

  wetlands protection;

  stormwater regulations; and
  surveys of historical,  cultural, and natural

resources needing protection.

Currently,  93 of the state's 100 counties have
planning or zoning boards ,  but only 50 have county-

wide zoning.  Similarly, 80 have land-use plans but

only 55 have any subdivision regulations,  and only
23 have a capital facility plan 13 The Division of

Community Assistance in NRCD,  with 30 field staff

working out of seven regional offices,  advises local

governments on zoning ,  land-use plans ,  and other

such regulations. "Over the past few years, the
emphasis of land-use controls has shifted more to the

local level in terms of local officials recognizing the

importance of regulations for management pur-

poses,"  says Bob Chandler,  director of the Division
of Community Assistance. " That's because of the
development that's occurring across the state-the

spillover effect from the urban areas."

Despite the growing interest among local offi-

cials, the effort remains uneven.  And the state role
is strictly advisory.  An out-of-state developer re-

cently learned that he could purchase a vast tract in

Currently, 93 of the

state's 100 counties have

planning or zoning boards,

but only 50 have county-

wide zoning.
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Even with the Coastal Area Management Act, beach erosion problems plague

many beach structures, such as the Sea Vista Motel on Topsail Island.

Moore County, and because there is no statewide or

local zoning requirements, could "do pretty much

whatever he pleased," says Anne Taylor. "He was

shocked. His concern was about over-regulation,

but the lack of any regulation is what shocked him."

Planning experts in Florida and Maryland,

which have new state laws to manage growth, say

North Carolina should take heed. "Nobody's got the

growth rates of Florida," says David R. Godschalk,

professor of City and Regional Planning at the Uni-

versity of North Carolina at Chapel Hill. "It's off the

chart. But that's not to say we don't need to do

something here." As a consultant to the Southern

Growth Policies Board's recent study, "Guiding

Growth in the South: A Decade Later," Godschalk
has reviewed growth patterns and legislative tools

throughout the South."

Godschalk praises CAMA and the Ridge Law as

partial approaches, "but they're going to have to do

other things." In North Carolina, a Mountain Area

Management Act (MAMA) and a Piedmont Area

Planning Act (PAPA) have been proposed as com-

pliments to CAMA at times, but Godschalk says

Florida's statewide approach offers more equity and

uniformity.

John DeGrove, director of the Joint Center for

Environmental and Urban Problems at Florida At-

lantic University, says North Carolina's time may

not be far off. "Your coastal legislation has worked

reasonably well and has been a model," he says.

"But what about the rest of the state? Comprehen-

sive, required, statewide planning for localities

would be a giant step forward for North Carolina,

and the time is now. Take it from us, there is no sense

messing around."

In Florida, where growth rates are nearly three

times the national average, the negative effects of

growth began to outweigh the positive ones. "First,

there was the concern over environmental problems,

but later, it was just so clear to everyone that the

quality of life had vanished," says DeGrove.

"Growth didn't pay for itself; we had 460 cities and

counties each going their own way." After a series

of stop-gap measures since the mid-1960s, the Flor-
ida legislature "got serious," says DeGrove, and

passed in 1985 the State ComprehensivePlan and the

Growth Management Act.15 This act contains, for

example, a triggering mechanism where develop-
ments beyond a certain size would require state

assessment and approval.

Mel Levin, director of the Community Plan-

ning Department at the University of Maryland and

president of the American Institute of Certified Plan-

ners, believes there are many similarities between

Maryland and North Carolina as well. Like North

Carolina, "Counties are very strong in this state,"
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says Levin. Yet such local controls were not enough
to protect the ecologically distressed Chesapeake
Bay from Baltimore residents. "It was close enough

to combine as a recreation-spot and a home-spot" for

people working in Baltimore, explains Levin. "The

development pressure has been enormous, and the
ills of the Bay are the result," he adds.

Maryland has recently passed stringent regula-

tions on coastal shore development. It mandated,
for example, low-density development in undevel-

oped areas adjacent to fragile shellfish waters. (In

North Carolina, regulators are trying to affect the
density of such developments  indirectly  through

water-quality regulations; for more, see section on

stormwaterregulations on page 61.) "The juryis still
out on the impact," says Levin. "The question here
is whether the barn door has been slammed after the

horse was long gone. What about up river? I would

think people in your state might be asking some of

the same questions."

Landowners and developers initially resist such

regulations, says Levin, "but once they see the bene-

fits, there tends to be genuine enthusiasm for state-

wide standards. They provide stable rules of the

game for everyone, and they are very important in
resolving boundary problems that surround a re-

source, such as this bay area. You have the same
resources in North Carolina, the sounds, rivers, and

watersheds which are affected by what you do on the
land. "16

Counties covered by the

Mountain Ridge  Protection Act

Even where statewide standards do exist, addi-
tional actions by local officials are often necessary to

make these standards work to their best use. The

Mining Act of 1971, for example, established a

permit program for all mining operators who disturb

more than one acre.'7 While North Carolina is not a
major mining state, like West Virginia or Louisiana,

there are significant numbers of rock quarries, sand
pits, and peat mines, all of which fall under this act.

The permit system covers land reclamation as well.

A permit alone, however, may not be enough to

ensure that the potential mining site is used in a way

that is compatible with the surrounding area. Local
zoning supercedes the mining permit, but not all

counties are zoned. "Local officials have a tool

available for appropriate ways to develop mineral
resources, and they need to use it," explains Charles

Gardner, chief of the Land Quality Section, Division

of Land Resources in NRCD.

In the absence of a statewide system of mini-
mum standards, one way to address growth issues is

through a state performance standard for developers

which would supercede the requirements of local

ordinances. Developers could be required to certify
that they have adhered to a basic checklist of stan-

dards, such as road construction, drainage, and ero-
sion control, as well as any applicable local building

and zoning ordinances. Such an instrument could

be required and enforced through local building per-

mits or procedures for house sales and closings.

\\

Counties covered by the

Coastal Area Management Act
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Watershed Protection Districts

c reeks,  streams, and rivers do not respect politi-cal boundaries. In a rural state with abundant
water supplies, drinking-water-supply watersheds

rarely overlapped political districts. But now all that
has changed. Suburban sprawl, population growth,

and pressures on water supplies have forced planners

and some local government officials to join environ-
mentalists in calling for some form of state-man-

dated and monitored watershed protection.

The most obvious need for such a district-and

perhaps the most difficult situation in which to

begin-is the Falls of the Neuse watershed area,

coveringparts of Durham, Wake, and othercounties.

A dramatic 5,300-acre "new town" development,

called Treyburn, is planned in northern Durham

county, in the Falls watershed. Under the Florida

comprehensive growth management law, a develop-

ment the size of Treyburn would require state ap-

proval. In North Carolina, state officials have only

minimal and indirect ways of addressing the water-

shed protection issue.

During the Hunt administration (1977-85),

NRCD established the Falls-Jordan Steering

Committee to function in an advisory capacity on

such questions. This committee has essentially quit

operating. "We felt we had gotten as far as we could

with this kind of voluntary approach," says NRCD

Assistant Secretary Pugh. "We shifted gears and

decided to use our water supply classification system

as a way to move towards a more comprehensive
approach to protecting the watersheds."

During Gov. James G. Martin's administration,

NRCD began offering a higher water supply classifi-

cation to those local governments that institute wa-

tershed protection programs using state guidelines.

If the  local government adopts certain land-use

controls, NRCD says it will adopt a tougher standard

in issuing the permits required for wastewater dis-

chargers in the area. In addition, NRCD has contin-

ued to advise local governments in regulating water-

shed developments and has offered local planning
departments technical assistance on engineering and

other questions.  But still,  all of this is voluntary.

"We have made a lot of progress," says George

Chapman, director of planning for the city of

Raleigh, "but if there's a conflict between a local

development objective and the water supply protec-

tion issue,  there needs to be a way to resolve that

conflict. Currently, there's no way to do that. Each
local government can decide for itself. There have

to be some minimum standards and the state is the
proper body to establish them."

During the 1987 legislative  session, Raleigh

Mayor Avery Upchurch asked Wake County legisla-

tors to push a proposal for mandatory regional land
management in nutrient sensitive watersheds, such

as the Falls of the Neuse. "It was torpedoed by

Durham officials," says Upchurch. "They feared

such regulations would stifle growth in their juris-

diction. Common sense dictates to me that we must

put in standards that are adhered to by all. The

marketplace can change, and public officials change

office every two to four years. We can't have these
resources protected by chance."

While the 1987 bill didn't pass, it did prompt a

Legislative Study Committee on Watershed Protec-

tion." The nutrient sensitive watershed protection

statute, says Upchurch, "is a front-runner for a pro-

gram that eventually will be implemented state-

wide." In watershed protection districts, special

guidelines and rules could be established for com-
mercial and subdivision developments,  wastewater

discharges,  soil erosion,  sedimentation, and other
issues , says Upchurch. The N.C. Division of Envi-

ronmental Management is the likely agency to

administer this, he adds.

Watershed protection districts, perhaps more
than any other land-use regulation, show the close

connection between land-use controls and water

quality. After researching the issue for the Water
Resources Research Institute, Raymond J. Burby

recommends that the state adopt mandatory stan-

dards to protect watershed areas in the future and at

the same time assume primary leadership for "water
supply planning, reservoir site preservation, control

of point sources of pollution, and control of nonpoint

sources of pollution. +19

Statewide Enabling Legislation for
Development Impact Fees

W
hile statewide standards can impose some

uniform  order on the growth spurts around the

state,  some types of local actions still need to be

authorized by legislative action.  One of these is state

enabling legislation for development impact fees

assessed by local governments.  Such fees, a widely

accepted growth financing strategy,  require devel-

opers to pay up front for the impact that their projects

will have on local capital expenditures and services.

Currently,  each N.C. municipality or county has to

ask forspecial legislation allowing such fees in itsju-

risdiction.
Raleigh passed the first such ordinance in North

Carolina,  after getting special authorization from the
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General Assembly. The Raleigh ordinance, which

uses the softer terminology of "facility fees," as-
sesses developers on a unit basis for road and open

space (greenway) costs. The objective is a five-year
fund of $2.2 million for thoroughfare construction

and $1.2 million for parks and greenways. For each

single-family home, a developer is assessed $292
when the building permit is issued. The impact-fee

schedule covers everything from hotel/motels ($307

per room) to golf courses (assessed per parking

space) to hospitals (charged on square foot basis).'

Jim Duncan, an independent land development

consultant in Austin, Texas, and an expert on impact
fees, strongly recommends them in growth states
like North Carolina, and enabling legislation if nec-

essary. "It's a hassle for each community to have to

go to the legislature," he says.
Initially, developers fear impact fees, explains

Duncan. But such fees represent "certainty, pre-

dictability, equity, and accountability," he says.
"Essentially, they let the developer off the hook for

a fee and put every developer in the same boat. Texas
was the first state to pass comprehensive impact fee
legislation, and homebuilders drafted it." These fees
are an ideal "local option, growth management tool"

for states like North Carolina where growth occurs

in spurts, says Duncan.

Restricted Zoning Districts to Protect

Unique Land Resources or Features

L
ocal governments currently have the authority to
adopt measures to protect cultural, historical,

and natural features of the land, but often they do not.

Sometimes no comprehensive assessment of such

features has been made. At other times, local juris-

dictions may fear that a restrictive zoning regulation

may not be enforceable across governmental bound-

aries or even in court. When a regulation has the

effect of keeping a property from being used for its
highest and best use in economic terms, the impact of

that regulation is sometimes described as a "taking"

of some value from the land.
In 1987, two U.S. Supreme Court decisions

addressed the taking issue,  Nollan v. California

Coastal Commission  and  First English  Evangelical

Lutheran Church of Glendale v. Los Angeles

County.21 "The news media gave the impression that
in both cases, the rulings were in favor of private

property rights and against public regulatory action

limiting the use of property," explains N.C. Special

Deputy Attorney General Daniel F. McLawhorn.

"But that was an incorrect impression. The issues in

both cases were much more narrow than that."
The "taking"  issue has  been debated in North

Carolina, specifically under the Coastal Area Man-
agement Act. "Marshland was regarded as worthless
unless converted. That's where its economic value

lay," says McLawhorn. "But the new CAMA pro-
gram forbade altering those properties."

The "taking" issue arose in the 1987 legislative

session  when Rep. George Miller (D-Durham) intro-
duced a bill (HB 1238) called "Cash Compensation
for Downzoning." The bill took the view that a

regulation-in this case downzoning-"took" some

land without compensation by reducing the potential

value of the property (i.e., by preventing it from

being subdivided). The bill did not pass.

Ironically, the bill illustrates an effort to put the
state back into the business of land-use regulation,

butprotecting the income of property owners instead

of the land itself. "Vesting property rights in the
current zoning structure is foreign to the public

health and safety concept," says McLawhorn. "We

must restrict the ability of people to use their prop-

erty if we're going to protect the greater public

good-the environment as a whole."
Bill Holman adds, "It's one of the most danger-

ous bills I've seen in my eight years as a lobbyist."

Holman believes, instead, thatrestrictive ordinances

should be expanded. "There is a critical need for a

statute establishing the identification, listing, and

They  paved paradise and put up a

parking lot; with a pink hotel, a

boutique and a swinging hot spot.

Don't it always seem to go -

that you don't know what

you've got till it's gone?

They paved paradise and put

up a parking lot.

From "Big Yellow Taxi"

by Joni Mitchell
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Vacation homes are being developed along the New River,  a national

Wild and Scenic River.

protection  of Areas of  Environmental Concern

throughout the state,  not just in  CAMA' s 20 coastal

counties,"  says Bill Holman. The Area of  Environ-
mental Concern,  or AEC designation,  is one of the

central mechanisms in CAMA for  regulating coastal

development. "Development would be tightly regu-
lated or in some cases  prohibited in such AECs,"

says Holman. "Among areas prime for  inclusion are

lands bordering the Blue Ridge  Parkway,  as well as

other federal and state parks; wetlands,  including

inland bottomlands;  and lands bordering scenic riv-

ers such as  the New River."

In 1976,  a 26.5 mile stretch of the New River's

South Fork  was designated as a national Wild and

Scenic River after a fierce and successful nationwide

effort to save  the river from  being dammed for a
massive 42,000-acre reservoir project for a power

company. But the 1976  action said nothing about

the lands that border the  stretch of river, running
through Ashe  and Alleghany  counties,  near the

community  of Jefferson .  In a recent  report from

Jefferson ,  The News and Observer  of  Raleigh said

that real estate agents were turning 400-acre farms

into subdivisions  with waterfront  lots as narrow as

100 feet across. "We have to face reality,"  Paul T.

Reeves, a real estate agent,  told the reporter. "That

land's going  to be developed.  If people  didn't like it,

we wouldn't be able to  sell it."22

Such development on the  New River and at

other  scenic sites is occurring,  says Holman, because

the state has not sought protective conservation

easements nor funded land purchases for bank-site

activities such as camping  and picnicking under

existing state legislation,  called the "Natural and

Scenic Rivers System."13 A new statewide AEC

designation  would be particularly  useful as an in-

terim measure in protecting potential park lands or

scenic riverway banks which ought to be  purchased
for the state park system but have not because of

scarce state funds?A

While the state parks system may need new

funds,  so is there a need for a general system of

acquiring special types of endangered lands-

gamelands,  beach access,  river access, and natural

areas. Currently , the state has no systematic way of
deciding how to purchase such endangered lands.

Such actions often depend upon the initiatives of

individual legislators. "Environmentalists are grate-
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ful for legislators who think that buying  natural areas

in their districts merits their attention, but lots of

areas fall through the cracks," says Holman. In

addition to needing a way of establishing priorities
for acquisition, the state needs the cash. In recent

years, South Carolina, Florida, and Tennessee,

among other states, have increased land transfer

taxes; the new funds have to be used for acquiring
parklands, gamelands, and other such purposes.

Improved Land-Use  Information

and Analysis

T
he Division of Land Resources includes a sec-

tion called the Land Resources Information
Service. The people operating that service are the
first to identify the limits of its information. "There

is no land use inventory for the state of North Caro-

lina," says Karen Siderelis, chief of the section.

"We've been trying to convince the state to do that
for years." Her section, created in 1974 as part of the

Land Policy Act, was to develop comprehensive

data, information, and analysis on land use trends.

However, it has been forced to focus only on selected

areas of the state which are of interest to some agency

or individual willing to foot the bill.

The state pays for only three full-time positions.
The section  sustains its 15-person staff and $500,000

budget because "there is a need, and people are

willing to pay for this service," says Tom Tribble,
who directs the section's computerized Geographic
Information System. There is a steady flow of

contracts from local governments, federal govern-
ment agencies, and private developers. The section

does not have basic land information for even a
fraction of the state's 100 counties.

"The basic problem is we have to input the

information each time, whether it's land use, soil

type, property boundaries or watershed boundaries,

before we can produce the

output somebody's after,"

Tribble explains. Cur-

rently, he says, getting the

data for each project is

about 85 to 90 percent of
the cost of each job be-

cause there is no central

data source.
"It would take about

$3 million and two years

to input the basic informa-

tion, plus the cost of doing

periodic updates," Sider-

elis estimates.

"They're Not Making Any More of It"

1987 report on the state of the environment,

A issued by NRCD, does not contain a section on
land use, though it does speak to parts of the puzzle

in various sections?5 NRCD does have a Division

of Land Resources, but its functions do not address
assessing, monitoring, or regulating the complex

array of land-use issues discussed here. Moreover,

the Environmental Management Commission,
viewed as the state's premier environmental regula-

tory body, concentrates almost exclusively on water

and air quality issues. Land-use regulatory matters
are spread about among the Mining Commission, the

Coastal Resources Commission, the Soil and Water

Conservation Commission, and the Sedimentation

Control Commission (see table on page 36).

"You know, it's true what the farmers say about

the land," says Barry Jacobs, chairman of the Orange
County Planning Board. "`They're not making any

more of it.' What we have to realize is that there are
limits even in a largely rural state like this one, with

its lingering sense of unlimited frontier. The ability

to do whatever you wanton the land is ending as the

pressures of growth increase."

In the 1980s, the pendulum of land-use regula-

tions has swung to the local government side.
Viewed against the flurry of  state-level tools  added
to land-use regulations in the early 1970s, political

leaders can ponder whether the pendulum needs to

swing back toward the center. Some valuable lega-

cies have survived from the early 1970s, including

CAMA and the skeleton of a Land Policy Act. But

the momentum has shifted to local-control advo-
cates.

Meanwhile, the scale of balance between devel-

opment and the environment seems to be weighted

on the development side. The prosperity and preser-
vation equation poses special problems in the rural

"...Cause there's nothing

like the feeling

of knowing that I'm seeing

those Appalachian mountains

'neath the Carolina sky..."

-from "Carolina Sky"

by Mike Cross

coastal and mountain

counties where jobs are

scarce and unemploy-
ment is high. In those

areas particularly, the at-

titude of NIMBY ("Not
In My Backyard") takes

on a double meaning-

referring to keeping

dangers to the environ-

ment away  but also to
keeping  environmental

regulations away  for

fear of losing valuable

development, and hence
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jobs.
To balance the scale, the pendulum may have to

swing back toward more state-level regulations of

the land. Five ways that this might be done are: 1)

statewide land-use standards; 2) watershed protec-

tion districts; 3) statewide enabling legislation for

development impact fees; 4) restricted zoning dis-

tricts to protect unique land resources or features;

and 5) improved land-use information and analysis.
"People are starting to ask those basic questions

about what makes this place where we live so

unique," says Jacobs. "What is it that keeps me here

or attracted me here? They like North Carolina. And

they want this to still feel like home. But the truth is

we're losing it." 1Ciil
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Local Policies for Protecting Future Drinking Water Reservoir

Sites and Watersheds in North Carolina," Water Resources

Research Institute, University of North Carolina, December

1985, p. xv.
20City of Raleigh Facility Fee Ordinance and Facility Fee

Schedule, Aug. 4, 1987. Ordinance No. 1987-29TC294. That

ordinance  makes  a number of changes to Part 10 of the Raleigh

City Code.
21Nollan v. California Coastal Commission,  107 S.Ct. 3141

(1987) and  First English Evangelical Lutheran Church of Glen-

dale Y. Los Angeles County, 107 S.Ct. 2378 (1987).
22Martha Quillin, "Developers Home in on Scenic New

River,"  The News and Observer  of Raleigh, Oct. 4, 1987, pp.

lAff.

23N.C.G.S. 113A, Article 3.
24For good background  on state parks, see  " Picking state

parks up off the bottom"by Bill Krueger,  The News and Observer

of Raleigh, Oct. 4, 1987, pp. 10ff.

25North Carolina- State  of the  Environment  Report,  1987,
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section called  " North Carolina  Environmental  Indicators"
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  The North Carolina Law

The Hardison Amendments:

Time For A Reappraisal?

by Jack Betts

Fifteen years ago, North Carolina began tying its environmental regulations to

those set forth by the federal government. In water quality, air quality, and

hazardous wastes, the N.C. General Assembly said state regulations should be

no more stringent than federal regulations. The theory was that the federal

regulations were sufficiently tough, and that the state should not adopt tougher

standards because it might deter potential new industries from locating here.

But increasingly, experts say these so-called Hardison Amendments-after their

sponsor, Sen. Harold Hardison-do not enhance sound environmental policy.

In some past cases, the amendments have kept the state from considering or

adopting strict standards, and in other cases, may have delayed the state's

adoption of environmental regulations. Worse, they fear, the Hardison Amend-

ments may hamper the state's future ability to deal with upcoming environ-

mental problems unique to North Carolina-problems the federal regulations

are not designed to address. For these reasons, it may be time to reappraise the

Hardison Amendments.
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I twas 1973, duringtheU.S.
Environmental Protection

Agency's halcyon days of big

budgets and aggressive envi-
ronmental protection, and

some legislative leaders were

worried that a big federal gov-

ernment would go too far,  too fast in its zeal to clean

up our air and water supplies. In the closing days of

the 1973 General Assembly, state Sen. Harold Har-
dison (D-Lenoir) saw to it that a special provision

was written into the omnibus state budget bill.'

It seemed to make perfect sense.  In plain lan-

guage, Hardison's amendment to the state's water

quality regulations forbade the adoption of water

pollution rules that were "more restrictive than the
most nearly applicable federal effluent standards."

At the time, few noticed the amendment, and fewer

still complained about it. After all, wasn't the EPA

doing a good job already? And wouldn't tougher

standards possibly harm North Carolina's quest for

economic development? Who'd want to jeopardize

the creation of new jobs, the expansion of industry,

the building of the state's tax base?
Then came  the 1975 General Assembly, and

another Hardison  amendment 2 This one amended

the state's air quality laws, declaring that air quality

rules "shall be no more restrictive and no more
stringent than required to comply with federal ambi-
ent air quality standards."  That amendment also

stipulated that "no air quality rules,  regulations,
procedures,  plans, practices,  air quality standards or

emission control standards shall be adopted" unless

the EPA had already adopted or proposed regula-
tions,  and unless the state first made a detailed

economic impact statement and considered other

effects of the rules.

By that time,  many environmentalists were

alarmed at the potential impact of the Hardison

amendments on the state' s environmental programs.
But then-Gov. Jim Hoishouser's emphasis on indus-

trial expansion-followed by Gov. Jim Hunt's con-

tinued strong efforts to bring new jobs to the state-

were main concerns of the legislature.  Neither

governor objected to the amendments, which drew

support from a majority of legislators.  There were

some questions about the amendments,  but those

questions weren't enough to promote a legislative

rebellion.

Another Hardison-type amendment-devel-

oped by a conference committee- was adopted in

1979, this time on hazardous wastes 3  That amend-

ment, similar to the previous pair,  mandated that the

state's hazardous waste management program shall

be no more comprehensive "than the hazardous
waste program prescribed under the federal act,"

with one main exception:  hazardous waste rules

dealing with water tables, location near water sup-

plies, and proximity to population centers "may be

more comprehensive than the hazardous waste pro-

gram prescribed under the federal act." Hardison

says this clause, adopted in 1981, specifically allows

certain rules to be tougher than federal rules and thus
mitigates any damage. But it applies only to hazard-

ous waste.

Shortly after the third Hardison amendment was

adopted, President Reagan took office. The Presi-

dent implemented cuts in the  growth of the EPA

budgetin an effort to relieve businesses from what he

called excessive government regulation. Those cuts,

environmentalists say, have meant a reduced federal

role in environmental regulation and diminished

enforcement efforts.

Now, seven years later, the declining federal

role has prompted increasing opposition to the Har-

dison amendments in North Carolina. If the federal

environmental agency has more constraints on its

budget and relaxed environmental controls on pollu-

tion,  environmentalists reason, there might be a

corresponding relaxation of environmental protec-

tion efforts in North Carolina. And with the Har-

dison amendments in place, North Carolina
wouldn't be able to deal effectively with environ-
mental problems that might be unique to the state.

In fact, a number of leading state policymakers

are saying it's time for a review of the Hardison

amendments,  and some are saying they should be

scrapped outright. Among the former are Senator
Hardison himself, who has said publicly that he

doesn't want to obstruct environmental regulation,

and former state Rep. Sam Johnson, a leading lobby-
ist for the state's business and industry groups.

Among the latter is Gov. James G. Martin, who

argues that the amendments  may be hampering eco-

nomic development, and that repealing the amend-

ments would stimulate the economy and encourage

development (see p. 116 of this article for more).

AndLt Gov. RobertB. Jordan III, who supported the

Hardison amendments in the Senate  in 1979 and

1981, now favors repeal of the Hardison amend-

ments "because he believes North Carolina is

equipped to make its own decisions on the environ-

ment," says aide Brenda Summers.

Jack Betts is Associate Editor  of  North.  Carolina Insight.
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Repeal Efforts

E
ditorial opposition to the Hardison amend-
ments spread rapidly as public confidence in

EPA's enforcement efforts particularly on the

cleanup of waste dumps- plummeted.  The state's
major newspapers uniformly andregularly criticized

the amendments,  and in his 1984 campaign for the
governorship, then-U.S. Rep.  James G.  Martin of

Charlotte promised environmentalists that he would

work for repeal of all three Hardison amendments

(see graphic,  p. 115, for more). When Martin took

office in 1985,  environmentalists thought they had

the votes lined up to approve legislation4 by Rep. Joe
Hackney (D-Orange)  to delete the Hardison amend-

ments.

By April 1985,  the stage was set. "If this state

wants to preserve its beauty and livability, itmustnot

continue to be hamstrung by federal regulations that
may be too weak to ensure that result,"  declared an

editorial in  The News & Observer  of Raleigh in

support of the Hackney bill.5  The Charlotte Ob-

server  declared, B̀y approving  [the bill], House
members can begin to repair many North Carolini-

ans' waning confidence in the state's willingness to
protect the environment."6 And the  Winston-Salem

Journal  said , " Tar Heels tend to think they can

manage their affairs quite well without outside guid-

ance.  That should be as true in protecting the natu-
ral environment as in other matters .  Legislators

should affirm the principle and repeal the needless
limits imposed by the Hardison amendments."

But Hackney's bill was defeated in the House on
April 16,  1985 on a close vote ,  51-62 .  Despite

Governor Martin's support, Republicans in the
House voted nearly 4-1 against the bill. (Of the 38
Republicans,  eight voted yes, 29 voted no, and one

abstained, while of the 81 Democrats,  43 voted for
repeal,  33 against,  and five abstained or were

absent.)  Repeal of the Hardison amendments was

dead for two years.  Efforts to repeal the amendments

surfaced again in 1987,  when Representative Hack-
ney filed separate bills to delete the restrictions on
hazardous waste and water quality rules .8 But the

bills got nowhere,  and were lying inert in the House

Judiciary III Committee when the legislature ad-

journed.  Under the adjournment resolution, the bills
cannot be considered in the 1988 short session with-

out a suspension of the rules- always difficult to

achieve.

So the Hardison amendments remain on the

books,  even as state officials and environmentalists
continue to debate what effect they have had and

whether they should be repealed .  Environmentalists

advocate repeal.  On the other hand, state environ-
mental officials say that the amendments have not

been insurmountable impediments to environmental

regulation in North Carolina.

That's because the wording of the Hardison

amendments- each significantly different from the

others-seems at first glance to allow the state to
adopt regulations tougher than federal standards if

the state first goes through a hearing process and
makes an economic assessment of the proposed rule.

 

The Hardison Amendment on Water:

"It is the intent of the General Assembly that the effluent standards

and limitations and management practices adopted hereunder shall be

no more restrictive than the most nearly applicable federal effluent

standards and limitations and management practices."

- G.S. 143-215(c)
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The Hardison Amendment on Air:

"... air quality rules, regulations, procedures, plans, practices, air

quality standards, and emission control standards adopted by the

[Environmental Management] Commission ... shall be no more

restrictive and no more stringent than required to comply with federal

ambient air quality standards or other applicable federal requirements ...

except that no air quality rules, procedures, plans, practices, air quality

standards or emission control standards shall be adopted ... unless the

[Environmental Management] Commission first considers, among other

things, an assessment of the economic impact of the proposed

standards."

-G.S.143-215 .107(f)

But that is not really the case.  The economic impact

statement clause appears in the language of only one

amendment- the Hardison amendment on air qual-

ity.  There is no corresponding clause for the water

quality Hardison amendment,  through the hazard-

ous waste amendment does allow tougher rules, but

only in cases involving questions of water supply

and proximity to population centers.
The actual latitude given the state is the subject

of considerable debate even among the state officials

most conversant with the Hardison amendments. If

there is no federal standard for a water effluent or an

air pollutant,  then the state may adopt its own stan-

dard- but only after going through the economic

assessment process.  That' s the state's operating

procedure, based on a series of interpretations by the

office of the Attorney General from 1975-1979.9 But

as Paul Wilms, director of the state's Division of

Environmental Management,  points out, if the EPA

has already adopted a standard for an air pollutant or

a water effluent,  then under the Hardison amend-
ments, the state cannot adopt a more restrictive stan-

dard even. if the state does hold hearings and makes

an economic assessment.  Yet Hardison himself is of

the opinion that the state  can  adopt any standard it

wants to, if it will first go through the hearings

process.

"The fact of the matter is," says Professor Rich-

ard Andrews of UNC-Chapel Hill's Institute for

Environmental Studies, " that while the law does

appear to allow you to adopt stricter standards, in

most cases the state won't do so because of the

difficulty,  the time, and the expense involved. So the
Hardison amendments have this chilling effect on

environmental regulation."

Adds Lark Hayes, a lawyer and director of the

N.C. office of the Southern Environmental Law

Center in Chapel Hill, "The different wording of

each Hardison amendment has sparked a legal de-

bate about what each one really means. The precise
nature of the handcuff,  and the confusion about

them, has created a big problem.  It's perplexing

from a legal point  of view."

So perplexing and confusing are the Hardison

amendments that they sometimes get blamed for

delays that are due to similar-sounding statutes.

Consider the case of the leaking underground stor-

age tanks,  for example.

Currently,  the state is drafting new regulations

that are designed to identify,  clean up,  and control
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leaking underground storage tanks, often described

as one of the state's more pressing environmental
problems.  In the Piedmont near the town of Kern-

ersville and the community of Colfax, leaking oil

and gasoline tanks have polluted well water, and
have been linked to a variety of environmental and

health problems. But the state has been delayed in

issuing its tank criteria because the law authorizing

the state to regulate such tanks also ties the state's
regulations to forthcoming federal standards-

which haven't been issued.

As DEM's Wilms says, "While we have had

tank criteria ready in rule form, and ready for hear-
ings, because of this Hardison-type provision, we

can't even go to public  hearings  because the feds
haven't adopted their regulations. It may be March

or April of 1988 [before the federal government
acts], so we have to wait. And without that authority,
we have no way of regulating underground  tanks in

North Carolina-and 64 percent of the groundwater
problems we have today are related to underground

tanks." The state thus is put in the position of waiting
for the federal regulations, so the state won't have to

redo its work and lower its standards  if  the federal

standards are less restrictive.  This amounts to a
frustrating Catch-22 for environmentalists, develop-

ers, and state officials. The state has the authority to

develop tank criteria, but it also has to be sure they

don't exceed federal  regulations-which haven't yet
been issued.

Because of this confusion and division over the

Hardison amendments, Bill Holman, who represents

the Conservation Council of North Carolina and the
N.C. Chapter of the Sierra Club before the legisla-

ture,  makes a strong case for eliminating the laws. "I
have no doubts that we'd be further along in environ-

mental regulation than we are because the main con-

cern is a philosophical one-that in North Carolina

we are too dumb to solve our own environmental

problems, and we've got to rely on big brother to take

care of us. This whole notion of accepting only the

minimum national standard on apollutant, or having

no standard at all, is just plain  wrong."
But Ernie Carl, deputy secretary of natural re-

sources and community development,  sees it differ-

ently. "They [the amendments] probably made more

of a difference in the past, back when the EPA was

handing down edicts left and right, declaring stan-

dards frequently.  But in recent years, the EPA has

become more cagey, telling states,  ̀You come up

with the regulations.'  So the Hardison amendments
have become  something of a fifth wheel, and I think

in five years they'll have become irrelevant."

But state  officials  also concede there is no

guarantee of that.  And state officials and environ-
mentalists can point to several cases where the Har-

dison amendments have had an  impact  on state

policy-sometimes adversely- and to instances
where the Hardison amendment may do real harm.

The Effects of the Hardison

Amendments

C onsider these examples:  In 1975, North Carolina had one of the

nation ' s stronger air pollution programs .  But after

the 1975 General Assembly adopted the Hardison
amendment on air quality,  the state's standards were
changed to allow slightly higher overall levels of
industrial ambient air emissions,  called Total Sus-

pended Particulates.  The standards had been more
stringent than the EPA's,  but after the Hardison
amendment was adopted, North Carolina' s air emis-

sion standard was lowered to match the federal level.

Lewis Martin,  at the time the director of the Division

of Environmental Management,  was caught

unaware by the 1975 Hardison amendment. "I
didn ' t even realize what was going on until the thing

was almost law," Martin told  The Charlotte Ob-

server.  "If we had had more time,  we'd have fought
it." Martin said the big problem was North

Carolina's flexibility in regulating the environment.

"We've lost our maneuverability in this area," he
said. "We're in a box- our standards will now beset

by people in Washington,  and if they lower their

standards,  we'll have to lower ours."10

  Former Secretary of Natural Resources and
Community Development Joe Grimsley says the

Hardison amendments played a role in preventing

the state from adopting a ban on biocides.  In 1984,
state regulators began noticing organic chemicals

called biocides in the state's surface waters and

effluents.  Also known as organotins,  biocides are

chemical compounds designed to kill certain organ-

isms.  They are used in socks to kill odor-producing

bacteria,  for example,  and in air-conditioning towers

as disinfectants.  The Division of Environmental
Management staff,  concerned about their effect on
water quality and animal life,  proposed to prohibit

biocides in the state's waters, Grimsley said in an
interview.  But DEM ultimately decided not to push

for a ban,  and part of the reason was the Hardison

amendment.
Bill Kreutzberger,  a staff member in the Divi-

sion of Environmental Management,  said that DEM

concluded that the state didn't have the authority to
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n all  things of nature ...

there is something of

the marvelous."
-Aristotle

ban biocides. "A zero standard was considered to be

an effluent standard,"  says Kreutzberger-and ef-
fluent standards where there are no federal standards

are difficult to set.  The state must go through a

complex and time -consuming procedure ,  and DEM

and the EMC didn't want to wait that long to act. So
instead of instituting that ban, the EMC approached

it a different way, and set a water classification

standard that had the effect of strictly controlling

biocides- but still high enough to allow biocides to

continue to be used."  Since that standard was

adopted, state officials say they have found no evi-

dence that biocides have been a problem. But the

point is that the Hardison amendments did affect the

way state policy was made. "The Hardison amend-
ments dictated the method,  the option we chose to

deal with biocides,"  notes Wilms.

  The Hardison amendment on air quality also
has been one of several factors in delaying the state

in its attempts to clean up the air.  Dr. Robert Harris

of the UNC School of Public Health in Chapel Hill,

himself a former member of the Environmental

Management Commission, notes that the DEM staff

is developing a proposal to control toxic air pollut-

ants in North Carolina,  but has been slowed partly

because of the economic assessment that is required

if the state seeks to adopt an environmental standard

where the federal government has no standard. The

state cannot adopt standards the federal government

has not issued,  according to G.S.  143-215.107(f)(ii),

"unless the Environmental Management Commis-

sion first considers,  among other things, an assess-

ment of the economic impact of the proposed stan-

dards."

Yet those assessments are expensive, and

NRCD has not had the money to finish the work,

according to the department.  And so far, the EPA

has not adopted its own toxic air standards. So North

Carolina is at least temporarily handcuffed, limited

to controlling only the four pollutants that EPA

already regulates, such as carbon monoxide and

nitrogen oxide ,  while it waits for the money to finish

its assessment and adopt its own. "My guess is that

we'll suffer the effects of these harmful pollutants

[toxic emissions]  because of the Hardison amend-
ments,"  says Harris.

Business and industry officials don't agree with

this interpretation.  Charles Case, a Raleigh environ-

mental lawyer who has represented industry on

environmental cases before the EMC and the courts

system,  observes, "The Hardison amendments do
not appear to require any delay in their promulga-

tion. The primary source of delay is the fact that the

state has undertaken the complex and lengthy task of

trying to develop defensible toxic limits. Such

determination may well exceed the resources of any

state,  and it may well be that only the federal EPA
has the resources to undertake such a comprehensive

and difficult initiative. The department sought out-

side technical assistance from the N.C. Academy

of Science in developing toxic regulations, which

required time.  If the primary concern is inconsis-

tency with a federal program, that concern would

exist regardless of the Hardison amendments be-

cause the state program would have to be consistent

with the federal program in order to be approved."
  Those emissions also hold the threat of dam-

aging important crops to North Carolina, notes

Wilms. "The state has to have the ability to be more

stringent than the federal government because the
EPA sets standards for nationwide applicability, not

local situations.  For example,  the federal ozone

standard is four times the level that adversely affects

tobacco and corn [ranked as the second and ninth
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largest cash crops in this state, which  also are lead-

ing crops in Senator Hardison's home county of
Lenoir] yet North Carolina cannot have a [tougher]

standard because of the Hardison  amendment.
Now, we don't need a standard more restrictive than
the EPA's for, say, cactus. But we may well need
more restrictive standards for these others," says

Wilms.
If toxic pollutants harmed tobacco and corn, the

example used, then the Hardison  amendments will
have had the reverse of the intended effect-eco-

nomic damage rather than economic improvement.

Studies already have shown how acid rain damages
corn, wheat, and soybeans in the Piedmont region of

the state. Still, theN.C. Farm Bureau opposes repeal

of the Hardison  amendments. The Bureau supports

the Hardison  amendments because, says Farm Bu-
reau President W. B. Jenkins, "We feel that deci-

sions on standards are best left in the hands of
elected officials who are more responsive to the

needs of agriculture than appointed bureaucrats and

employees of state agencies who are not familiar or

knowledgeable concerning agricultural practices.

Many individuals who want the power to change

standards in North Carolina have no idea of the
necessary  changes in  cultural practices and the cost

of these changes to farmers. These production costs
must be weighed against any potential threat to

damaging crops in North Carolina."

  And there are other coming issues that the

Hardison  amendments could affect adversely. For
instance, more  county and municipal govern-

ments- including  the counties of Durham, Orange,

and Alamance, as well as the city of Greensboro-
are considering incinerators to reduce their solid

waste problems (see p. 40 for more), yet so far the
EPA has issued no regulatory standards for  air emis-

sions from these incinerators-despite evidence that

these emissions can be toxic. "Federal regulations

are expected in 1990," says Holman, but that may be

"too late." It's difficult, time-consuming, and ex-

pensive for North Carolina to adopt its  own stan-
dards in the absence of federal ones. And the same

goes for emissions that may be linked to the prob-
lem of acid rain or acid deposition. Acid rain is

thought to be part of the reason that trees are dying
not only on Mt. Mitchell and other parts of western

North Carolina, but in eastern and Piedmont North

Carolina as well, according to controlled experi-
ments at N.C. State University in Raleigh. Some

policymakers contend there's little that North Caro-
lina could do about acid  rain, but with the Hardison

amendments in place, it's difficult even for the state
to consider doing something about it.

  Several North Carolina cities-particularly
Raleigh and Charlotte-have major problems with

air quality because of automobile emissions. Car-

bon monoxide from auto exhausts can cause blood

The Hardison Amendment on Hazardous Wastes:

"The rules and standards concerning hazardous waste promulgated

... shall be no more stringent than those rules, regulations and

standards promulgated under the federal act; provided,  that in

establishing acceptable water table levels, location in relation to water

supplies and population centers and appropriate buffer  zones, the rules

and standards promulgated  ...  shall be at least as comprehensive and

may be more comprehensive than the hazardous waste program

prescribed under the federal act."

-G.S.130-166.21D(b)
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poisoning,  and the air in these cities was listed by the

EPA in August,  1987 as among the 10th worst

among 65 areas nationwide that did not meet the

federal carbon monoxide standard from 1984-86.

And ozone,  the principal pollutant in smog,  is cre-

ated from hydrocarbon emissions,  which come from
vehicle exhausts and other sources,  including indus-

trial emissions. Studies also have shown that ozone

created in North Carolina has limited visibility in the

western part of the state.  Yet even if the state wanted

to clamp down on automotive emissions,  says Con-

servation Council  of N.C . Executive Director Rus-

sell Norbum, "It would be virtually impossible to do
that under the Hardison amendments."

Adds UNC' s Harris, "If the people of North

Carolina want their air to be cleaner than federal

regulations permit for the  dirtiest  cities in America,

we should be allowed to do it. I very much wish that

we did not have the constraints of the Hardison

amendments imposed upon us."

Arguments for the Amendments

L ike the Farm Bureau, industry officials remain
supportive of the Hardison amendments. For

instance, Raymond H. Cates, manufacturing man-

ager at the PPG Industries Inc. plant in Lexington,

says the amendments make sense. "PPG is a good

corporate citizen, and we always want to work with

legislators to pass beneficial environmental laws

that are not unduly restrictive," Cates told  North

Carolina  magazine in 1986.12 "But considering

some of the proposals we've seen in Raleigh, I have

to say thank God for the Hardison amendments. If

114 NORTH CAROLINA INSIGHT

they had been repealed, we might be saddled with

some laws that would be very hard to live with."

Cates no doubt was referring to administrative

rules and regulations when he referred to "laws,"

because the fact is that the amendments do not

preclude the legislature from adopting any law it

chooses. The General Assembly has, of course,

passed some  laws  that are more restrictive than
federal regulations, such as the ban on shallow burial

of radioactive wastes or the anti-GSX hazardous

waste facility bill adopted in the 1987 session (seep.

78 for more). As Marc Finlayson, a spokesman for
the N.C. Textile Manufacturers Association, puts it,

"The amendments simply give the General Assem-

bly scrutiny over promulgation of environmental

rules by the administrative agencies. I would argue

that the vast majority of lawmakers appreciate this

kind of oversight."

North Carolina Citizens for Business and Indus-

try (NCCBI), which functions as a statewide cham-

ber of commerce, remains strongly behind the Har-

dison amendments. Joe Harwood, a Duke Power

Company executive and chairman of NCCBI's
Environmental Concerns Committee, says the Har-

dison amendments have not hampered the state and
have made good business sense. "Ourbasic environ-

mental policy at NCCBI is to promote environ-

mental legislation that is scientifically sound and

economically feasible. We believe that a considera-

tion of the costs of a program is good public policy

and does not serve as a deterrent to environmental
protection. In the absence of a consideration of costs,

environmental statutes and regulations can be im-

posed at great cost to business and the public without



substantial benefit to the environment," Harwood

says.
"Industry recognizes and agrees with the need

for reasonable environmental controls," adds Har-

wood, but those controls should stem from uniform
standards based on scientific studies-studies he

says the EPA is best equipped to do. "Also, federally
promulgated standards allow industries located in

more than one state of being assured of equitable

standards based on scientific data compiled in a
uniform manner. For these and the other reasons

stated above, we believe that the Hardison amend-
ments have benefited the state of North Carolina."

Time for a Reappraisal

T hough many business groups still support the
amendments, one top business lobbyist says it

maybe time for a reappraisal. Former state Rep. Sam

Johnson of Raleigh, perennially rated one of the
legislature's top lobbyists'13 says that legislators

"felt they were a reasonable ceiling on environ-
mental regulations" when they were first adopted.

One reason, he says, is that "Multi-state industries
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have always argued that environmental legislation

should generally be uniform throughout the nation

and that it can be supplemented in local states by

such matters as the Coastal Area Management Act or

other regulations that would not be appropriate on a
nationwide basis."

But, says Johnson, "Since these regulations
have been on the books for 10 to 15 years, I would not

object to a review of all of them, including an effort

to see to what extent circumstances have changed."

Such a reappraisal is the recommendation of the
1983 report by the N.C. 2000 Commission, called

The Future ofNorth Carolina.  That report observes:

"During the 1970s, when federal environ-

mental regulation was expanding and the fed-

eral government developed substantial exper-

tise on which to base such regulations, the state
chose to link its own regulations directly to

those of the federal government by enacting

laws providing that they could be neither more

restrictive nor more comprehensive than those

of the federal government. As the federal gov-
ernment now reduces its role, and deliberately
leaves more and more of these responsibilities
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The most alarming of all man's

assaults upon the environment

is the contamination of air,

earth, rivers, and sea. ... This

pollution is for the most part

irrecoverable.

-Rachel Carson

to the states, it is increasingly evident thatNorth

Carolina  must reassess  its own policies and pri-

orities, including in some cases the possibility
of formulating regulations that are tougher or

broader than Washington's. It is also likely that,
in addressing this issue, the state will identify

approaches that are more innovative, more cost-

effective, and better suited to its own environ-
mental protection needs and its own businesses

than those promulgated on a uniform nation-

wide basis" [emphasis added).14

The DEM's Wilms, who serves as the state's top

environmental enforcer and whose staff is credited

by environmentalists for improved enforcement ef-

forts in recent years, agrees that the state would be

better served without the Hardison strictures. "My

concern is that the Hardison amendments-existing

ones or new ones-might restrict the state's ability

to move forward with a new concern," says Wilms.

"For that reason, I would modify or eliminate those

amendments. On the other hand, the state does need

to be accountable and to determine what the impacts

of a rule are. Once having done an economic impact,

we find that it makes our case stronger."
Hardison himself concedes that it may be time

for a reassessment though he still views the

amendments as useful. "In summary, I consider the

Hardison amendments to have been practical solu-

tions to some pretty difficult problems," says Har-

dison. "On the one hand, we must always demand

strict environmental standards. On the other hand,

we have an obligation to work with all of our citizens

to insure that our environmental regulations are uni-

form and workable."

But, Hardison continues, "The Hardison

amendments were passed at a time when we had a
very aggressive Environmental Protection Agency

in Washington. That situation has changed consid-

erably in the past several years and the time may be

right to review the Hardison amendments to deter-
mine if they are in fact obstructing the wise manage-

ment of our natural resources. However, before I

would support relaxing the amendments, I would

have to be assured that such action would not cause

a renewal of the duplicating and overlapping local,

state, and federal regulations which created unac-

ceptable confusion andburdens on the public prior to

the Hardison amendments."

Gov. Jim Martin is firm in his approach, how-

ever-he wants to repeal the amendments. "I be-

lieve the state must be able to develop and maintain

regulations that protect the myriad environmental

conditions unique to North Carolina. The state

should not depend on the federal government, but

should be the decision-maker in all matters relating

to our environment."

And rather than hampering economic develop-

ment, says Martin, repealing the Hardison amend-

ments would enhance the state's efforts. "In the long

run," says the Governor, "tougher environmental

protection stimulates the economy and encourages

development. By getting tougher on individual

industries, we provide more room (in the finite world

of natural resources) for newer and better industries

with better technologies."

Recommendation

O n balance, theN.C. Center forPublic Policy Re-

search concludes that the three Hardison

amendments-G.S. 143-215(c), G.S. 143-215.

107(f), and G.S. 130-166.21-have disrupted North

Carolina's ability to protect its environment and to

safeguard its future. They have had a negative

impact upon the quality of the state's air and upon its

waters by delaying and hampering rulemaking, and
have had a chilling effect on effective environmental

regulation.

For these reasons, the Hardison amendments

should be repealed:
  Because of the 1975 Hardison amendment on

air quality, ambient air standards for total suspended

particulates were lowered to match those of the

federal government.
  The Hardison amendment on water effluent

had an effect on environmental policymaking in

1984 when the Division of Environmental Manage-

ment concluded it did not have the authority to seek

a ban on a certain chemical compound. The environ-
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mental threat was resolved without the ban that first
had been proposed ,  but in future cases where a ban

might be necessary,  the Hardison amendment could

be an impediment to necessary regulations.
  Partly because of delays in federal regulations

and the Hardison amendment' s strictures,  the state
has not yet adopted standards dealing with toxic air

pollutants, since the federal government has not

adopted its own toxic air regulations.

  Evidence has shown that air pollutants can

damage major cash crops in North Carolina, and

environmentalists fear that the Hardison amend-
ments could delay the state in properly protecting

agricultural products like tobacco and corn if air

pollutants begin to damage them on a widespread

basis.
  And because of the Hardison amendments,

the state may be delayed in adopting standards for
municipal solid waste incinerator emissions, since

federal standards are not expected for several years.

State officials,  environmentalists,  and industry

officials have debated the merits of the Hardison
amendments for years.  But the record clearly shows

that they have affected policy and they have affected

policymaking,  and in the future they could become
significant impediments to environmental protec-
tion and to economic development.

For these reasons,  the N .C. Center for Public
Policy Research recommends that the 1988 General

Assembly carefully consider the record,  revive the

legislation introduced in 1987,  and repeal the Har-

dison amendments . "-

FOOTNOTESFOOTNOTES
'Chapter 821, Section 6 of the 1973 Session Laws, now

codified as G.S. 143-215(c). For more on how special provi-

sions have affected the legislative process, see also Ran Coble,

Special Provisions  in Budget  Bills, A Pandora's Box for N.C.

Citizens, June 1986, and March 4, 1987 follow-up report, N.C.

Center for Public Policy Research.

2Chapter 784 of the 1975  Session  Laws, now codified as G.S.

143-215.107(f), and amended by Chapter 545 of the 1979 Ses-

sion Laws.

3Chapter464 of the 1979 Session Laws,now codified as G.S.

130-166.21,  and amended by Chapter 704 of the  1981 Session
Laws.  Senator  Hardison  says  he did not  sponsor this  " Hardison

amendment ,"  but supported it in the  Senate  when it was proposed

as part of a Senate committee substitute creating  Chapter 704.

4House  Bill 196, "Flexibility  in Environmental Regula-

tions," sponsored  by Rep. Joe Hackney (D-Orange), 1985 Gen-

eral Assembly.

5"Unshackling the state,"  The News and Observer  of

Raleigh, April 15, 1985, Editorial Page.
6"Repeal 'Handcuff' Amendments,"  The Charlotte Ob-

server,  April 15, 1985, Editorial Page.
7"Affirming a Principle,"  Winston-Salem Journal,  April 13,

1985, Editorial Page.
8House Bill  1104, " State to Regulate Hazardous  Waste," and

House Bill 1105, "Water Quality Rules Flexible," sponsored by

Rep. Joe Hackney (D-Orange), 1987 General Assembly.

9These  interpretations include  the following  memoranda

and opinion : Memorandum from the Assistant Attorney General

John R .B. Matthis , Feb. 17,1975;  Memorandum  from Assistant

Attorney General Dan Oakley, July 14, 1975; Memorandum

from Assistant Attorney General Dan Oakley, July 24, 1975;

Opinion of the Attorney General, Rufus L. Edmisten, Dec. 11,

1975; and Memorandum from Assistant Attorney General Dan

Oakley, Aug. 1, 1975;
t0Paul  Bemish , "N.C. Eases Rules On Air Pollution,"  The

Charlotte Observer, Sept. 25, 1975, p. Cl.
1115 N.C. Administrative Code 2B, effective Jan. 15, 1985.

12`Businessman  In The News,"  North  Carolina  magazine,

N.C. Citizens  for Business  and Industry, December 1986, p. 51.
13Johnson was ranked first among the list of "Most Influen-

tial Lobbyists" for the 1985  legislative session in the  biennial

survey of legislators, lobbyists, and capital  news correspondents

conducted by the N.C. Center for Public Policy Research, and

reported in  Article 11:  A Guide  to the 1987-88 N.C.  Legislature,

April 1987, p. 209.
14The  Future of North  Carolina : Goals  and Recommenda-

tions for the Year 2000,  Report of the  Commission  on the Future

of North Carolina, published 1983, N.C. Department of Admin-

istration, pp. 156-157.
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IN  THE  C OURTS

North Carolina's Constitution

Comes of Age

by Katherine White

This regular  Insight feature focuses on how the

judicial system affects public policymaking. This

column examines how the N.C. Supreme Court is

beginning to rely more on the state Constitution than

the U.S. Constitution in defining individual rights.

T
hroughout last year's fireworks celebrating

the Bicentennial of the  United States  Consti-

tution, another equally important document quietly

gained attention from the North Carolina Supreme

Court - the  North Carolina  Constitution. It be-

came the constitution relied on, at least in part, in

several cases involving civil rights, replacing the

state Supreme Court's traditional focus on the fed-

eral Constitution.

The Court's shift is hardly revolutionary.

Rather, it brings North Carolina in step with a trend

that began more than 15 years ago when other

states' appellate courts started looking to their own

constitutions when defining the rights of individu-

als.) Syracuse University legal scholar Ronald K.L.

Collins has found nearly 400 state supreme court

cases since 1970 where the courts relied on state

constitutions in cases involving individual rights.

This national trend has been spurred in reaction

to the judicial  conservatism  of the present U.S.

Supreme Court, which began with former Chief

Justice Warren Burger's term in 1969 and which

continues to carve exceptions into earlier U.S. Su-

preme Court decisions that expanded the protec-

tions of the U.S. Constitution. Since the Burger

Court began, for example, the U.S. Supreme Court

has limited earlier rules designed to protect indi-

viduals against unreasonable searches prohibited by

the Fourth Amendment of the U.S. Constitution.'

The U.S. Supreme Court also has limited the extent

to which the Constitution will protect obscene mate-

rials under the the freedom of speech guarantee of

the First Amendment.'

In North Carolina, some top judges have begun

encouraging the bar to rely more on the N.C. Con-

stitution when those lawyers make their judicial

arguments. Among them is N.C. Supreme Court

Chief Justice James G. Exum, Jr., who has urged

North Carolina lawyers to raise state constitutional

issues in their cases. "It is time, I think, that we dust

off the old document, learn what we can about it,

and use it where appropriate," he says 4 That view

receives approval from U.S. Supreme Court Justice

William J. Brennan, who says "[E]very believer in

our concept of federalism ... must salute  this devel-

opment in our state courts.115

N.C. Associate Justice Harry Martin, who

teaches a course on state constitutional law at

UNC-CH Law School, believes that using state

constitutions instead of the federal Constitution

gives "the people of the individual states greater

protection of their individual rights because of the

way people live in the different states."

Martin points out that the Florida Constitution

gives its residents greater freedom from unreason-

able searches and seizures on boats, an important

part of the state's tourist industry, than does the U.S.

Constitution. And, he notes, the Alaska Con-

stitution offers similar protections to passengers on

Katherine White ,  a lawyer with the Attorney General's

office,  is a frequent contributor to  North Carolina Insight.
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airplanes,  the main mode of travel in that state-

protection that the U.S. Constitution does not

extend .  North Carolina ' s Constitution also offers

some rights not mentioned in the U .S. Constitution,

such as the right to an education, the right to a

system of inexpensive higher education,  and access

to a system of open courts (see box, p. 120).

But this new focus on the N.C. Constitution

lacks the wholehearted support of all North Caro-

lina's Supreme Courtjustices.  Justice Louis Meyer

says, "We  have significant legal precedent to the

effect that  some of our state Constitutional provi-

sions are co-extensive with rights under the federal

Constitution . With regard  to these particular provi-

sions, individual rights under the state Constitution

begin at the same place and end at the same place as

the comparable federal constitutional provisions. I

will continue to follow this  Court' s prior decisions

with regard to these particular comparable provi-

sions. A thorough analysis needs to be made before

the judiciary  relies upon a particular provision of the

state Constitution as providing rights different than

those guaranteed by a comparable provision of the
federal Constitution.  As to whether other provi-

sions of our state Constitution,  to which this Court

has not spoken ,  provide greater or different rights

than the federal Constitution provides ,  my mind is

open.  Reliance upon provisions of our state consti-

tutions must not become simply a method of evad-

ing federal review of our decisions."

But Justice Martin contends, "The problem in

following that view is that,  to me, it may demon-

strate a lack of understanding- and I'm not trying

to be critical of my brothers- of the federal Con-

stitution and the state Constitution."  The distinc-

tion is that state constitutions were designed to

respond to the needs of individual states, Martin

adds, while the  U.S. Constitution  responds to the

needs of all 50 states.

The N.C. justices recently demonstrated their

divided views in  State v. Cofield.6  There,  the defen-

dant challenged his conviction on second-degree

rape and breaking and entering charges because of

what he claimed was racial discrimination in the

selection of the grand jury foreman.  The defendant,

who was black,  raised both state and federal consti-

tutional questions.  Only three justices in the 6-1

decision wholly accepted the majority opinion writ-

ten by  Chief Justice Exum,7 although five agreed on

the state constitutional question.

That opinion held that both state and federal

constitutional rights may have been violated when

the defendant showed thatblacks had been excluded

from serving as foreman on the grand jury that

indicted him. The case was returned to the trial

court for additional hearings to determine whether

there were violations of Article 1, Sections 19 and
26 of the N.C. Constitution, which guarantee equal

protection under the law and prohibit discrimination

on the basis of race.

Justice Meyer argued that the Court should

limit its decision to the U.S. Constitution. "I find it

unnecessary and unwise to proceed to any analysis

of rights under the state Constitution," he wrote.'

Conversely, Justice Mitchell disagreed with the

majority discussion of any federal constitutional

questions. Limiting the decision to the state Con-

stitution, he wrote, "is final and binding, even upon

the Supreme Court of the United States.... Having

decided this case on an adequate and independent

State ground, the Court is most unwise from any

standpoint-practicality, judicial restraint or disci-

plined legal scholarship-to address questions con-

cerning the Constitution of the United States."9

Thus, five justices agreed that racial discrimination

in choosing a grand jury foreman would violate the

state Constitution, four justices said it would violate

the U.S. Constitution, and three held that it would
violate both.

Despite the internal Court debate on whether to

use the state or federal constitution, a recent case

raised no debate because the lawyers brought only

state constitutional questions to the Supreme Court

and, therefore, the Court did not look to the federal

document. "The courts are not self-starters," Justice

Martin explains. "We have to be cranked, and

unless the lawyers raise state constitutional

grounds, they're not before us. And, until the law-

yers become aware that their clients may have

strong rights under the state Constitution, we're

limited as to what we can do about it."

In that case, a company challenged an Onslow

County ordinance that regulated businesses "pro-

viding male or female companionship. "10 The idea

behind the law was to regulate establishments offer-

ing "movie mates," where male customers could

enjoy a movie in a private room with a hired female

companion. Movie mate establishments are the

latest wrinkle for providing sex at a price. They

popped up after Onslow County regulated massage

parlors out of business in 1978. To ensure that the

operators didn't invent another way to disguise their
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Provisions in the N.C. Constitution Not Found in

the U.S. Constitution

Article 1,  Section  15. Education.  The People have a right to the privilege of education, and it is the

duty of the State to guard and  maintain that right.

Article 1, Section 18.  Courts shall be open.  All courts shall be open; every person for an injury done

him in his lands, goods, person, or reputation shall have remedy by due course of law; and right and

justice shall be administered without favor, denial, or delay.

Article 9, Section  9. Benefits of public institutions of higher education.  The General Assembly shall

provide that the benefits of The University of North Carolina and other public institutions of higher

education, as far as practicable, be extended to the people of the State free of expense.

activities as yet another unregulated business, the

county commissioners simply decided to regulate

all companionship enterprises and outlawed "com-

panionship" services.

But the N.C. Supreme Court, in an opinion

written by Justice Martin, decided that the term

"companionship" is "broad enough to encompass

both the salubrious and the salatious" and therefore

might "regulate nursing homes and companions for

the elderly along with movie mates, `private room'

bars, and `dial-an-escort' services." 11 The over-

broad approach of the Onslow County officials,

Martin said, violated Article I, Sections 1 and 19, of

the North Carolina Constitution,12which require

that a regulation cover its objective and no more.

Where the North Carolina Constitution will

take the state Supreme Court when it addresses civil

rights and public policy questions is yet unclear.

Simply because an argument is made under the

Constitution's provisions does not mean that the

Court will address the issue or decide the issue in a

way that expands an individual's rights beyond

those rights granted under the presentU.S. Supreme

Court's interpretation of the U.S. Constitution.

Still, the state Constitution is available as a tool for

the Court, and more lawyers are taking advantage of

it.

For years, lawyers routinely turned to the fed-

eral courts because they appeared to be the best

forum for constitutional questions, based on the

performance of the federal and the state judiciary.

But based on a series of decisions from the U.S.

Supreme Court during the administrations of Presi-

dents Nixon, Ford, and Reagan, the state courts have

become much more attractive to lawyers seeking a

moderate interpretation of state constitutional pro-

visions. And with state courts like the N.C. Supreme

Court actually welcoming such cases, attorneys are

bringing more constitutional questions before the

state judiciary - and getting results. After more

than 200 years, the North Carolina Constitution has

come of age.

FOOTNOTES

1 See  "State Courts and Civil Liberties,"  State Legislatures

magazine,  September 1987, pp. 28-29.  See also, The National

Law Journal,  Special Section on State Constitutional Law,

September 29,1986; "The Interpretation of State Constitutional

Rights," 95  Harvard Law Review  1324 (1982); "Judicial Feder-

alism and Equality Guarantees in State Supreme Courts,"  Pub-

lius, The Journal of Federalism,  Winter 1987, p. 51-67; and

"American Constitutions: 200 Years of Federalism,"  Intergov-

ernmental  Perspective  magazine , Spring 1987, pp. 3-30.

2 In  United States v. Leon,  468 U.S. 897, 82 L. Ed. 2d 677,

104 S.Ct. 35405 (1984), the U.S. Supreme Court allowed the in-

troduction of evidence seized in a search where officers made a

mistake in their application for a search warrant. The Court

created a "good faith" exception to compliance with the Fourth

Amendment guarantee. Several state courts, including New

Jersey, New York, Michigan, Mississippi and Wisconsin, have

- continued on page 126
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IN  THE  L EGISLATURE

The Legislative Rule Reforms of 1987

Of Paper Tigers and Will-Power

by Art Eisenstadt

This  regular  Insight  feature focuses on the

makeup and  process of the N.C. General Assembly

and how they affect public policy. This  column ex-

amines whether the legislature's attempted  reforms

in the appropriations process succeeded  in the 1987

regular session.

A n hour or so before the 1987 General Assembly

was expected to adjourn,  freshman Sen. Frank-

linL. Block (D-New Hanover)  spied what he consid-
ered to be an improper special provision in a House-

passed state budgetbill.  The provision had to do with
what language the state driver's test had to be given
in, and Block knew that under Senate rules,  special

provisions were supposed to give only specific bud-

get instructions.  The Senate overwhelmingly ap-
proved Block's motion to remove the House-passed

clause.

Within minutes,  Block found himself sum-
moned before House Speaker Liston B. Ramsey (D-

Madison), who looked neither pleased nor amused.

As Block desperately sought a compromise, Lt. Gov.

RobertB. Jordan III sat impassively at the frontof the

Senate chamber,  waiting for Block to return while

the number of remaining senators dwindled peril-

ously close to the minimum needed for a quorum.
It wasn't supposed to end that way. For one

thing,  a series of rules changes were supposed to
have made the work flow smoother and quicker,

pared non-germane special provisions from budget

bills, made the pork barrel process fairer, and the

appropriations process more open.  But what hap-

pened that day in the Senate was aprime example of
how one reform can get in the way of another.

The legislature had expected to be long gone

from Raleigh by August 14, the day the 1987 session
finally ended.  The art of forecasting when the

General Assembly will adjourn is anything but an

exact science,  of course.  But legislative leaders had
hoped that an expanded and firmly enforced series of

deadlines for introducing and handling different

types of legislation would shorten the session's
length.'  Many had hoped to be home around July 4.

The 1987 session convened February 9, and

adjourning by Independence Day would have

shaved about two weeks off the corresponding
length of the 1985 session.  Instead,  the 1987 legis-
lature lurched, staggered, and stumbled to its latest

adjournment date ever, shattering the old record

(July 22,  set in 1983)  by more than three weeks. The
1987 session was also the third longest in terms of
legislative days- actual work days spent in session.2

And then there was the matter of special provi-

sions.  Budget bills since the early 1970s have
included dozens of clauses ostensibly containing

instructions to state agencies on how to spend (or,

sometimes,  not to spend)  the monies appropriated to

Art Eisenstadt is the capital correspondent  for the  Win-

ston -Salem Journal.
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them. But influential legislators had become adept
in recent years at slipping substantive changes in

other state laws into the spending bills, where they
wouldrarely receive much scrutiny and occasionally

not even be noticed until months after the session

ended.3

In response to criticism of this practice, the

Senate adopted a rule in 1986 forbidding non-fiscal

special provisions.' The rule was readopted-in the

form of a bill-by the Senate in 1987, but the House

never passed similar rules or legislation either year.

As aresult, adjournment was delayed on August

12 after the House and Senate squared off over a

House-sponsored provision that would have ex-

tended an exemption from the State Personnel Act

for certain employees of the Office of Administra-

tive Hearings.' That dispute was settled overnight
following a telephone conversation between Jordan

and Rep. William T. Watkins (D-Granville), chair-

man of the House Appropriations Expansion Budget

Committee and the sponsor of the provision (as well

as a potential rival in the 1988 gubernatorial pri-
mary). Watkins later decided not to run.

That was the setting when Block found the
provision-sponsored by Rep. H.M. "Mickey"

Michaux (D-Durham)-that would have required

the state Division of Motor Vehicles to continue
offering driver's tests in Spanish and Korean, despite

a new law passed earlier in the session making

English the official language of North Carolina.

That dispute was also solved when Ramsey drew up

a fuzzily worded resolution allowing both sides to
vote aye, declare victory, and bolt for home upon

adjoumment.6

The Best Laid Plans ...

On the surface, at least, the appearance was that the

rules changes and procedural reforms designed to
make the session shorter, make the work flow

smoother, and iron out kinks in the budget process

didn't work out as planned.

Bill deadlines that were intended to smooth out

the normal backlog of legislation at the end of the

session instead transferred the crunch to an earlier

point in the session-the last week of May, when

bills had to pass the chamber where they were
introduced in order to remain eligible for considera-

tionin 1987. Then, when high-level budget delibera-
tions dragged on into late July and early August,

rank-and-file legislators complained that they had

too little to do while the money moguls were sorting

out spending priorities.

Legislative leaders had also sought to have the
1987-89 budget passed before the start of the new

fiscal biennium on July 1, in contrast with the prac-

tice of recent  sessions. But that deadline came and

went, and state government had to be funded for

more than six weeks under a pair of continuing

resolutions extending the previous budget's spend-

ing'authority until a new budget could be adopted.7

Shades of the U.S. Congress.

Perhaps the most dramatic shortfall between in-

tent and reality came over Jordan's and Ramsey's

vows last January to reform the "Supersub" commit-

tee, an unofficial but all-powerful panel of eight top
legislative leaders (including Jordan and Ramsey)

that traditionally has assembled behind closed doors

at the end of every legislative session to draft the

budget bills to be presented to the rest of the member-

ship. Not only did the Supersub traditionally meet in

secret, but its members customarily put strong pres-

sure on other legislators to avoid debate over its bills.

Jordan and Ramsey said shortly before the 1987

session  started that they would expand the Supersub
to as many as 12 members apiece from both the

House and Senate-a total of 24-and open its
meetings to the public. They also pledged to see that

budget bills received adequate debate starting at
least through the subcommittee level.

Many legislators agree that the budget bills did

receive better scrutiny in 1987, although the final

bills differed little from the Democratic leadership's
proposals. But the bills were once again drafted by

the compact Supersub, not the larger one. Ramsey
never appointed the expanded House panel, and the

larger Senate Supersub disappeared after meeting

three times on its own.
Early meetings of the traditional Supersub went

unannounced. After reporters and even a few legis-

lators complained, Jordan ordered the Senate mem-

bers to announce their meetings. But some of those

supposedly open sessions were conducted in code-

members referred to budget figures by page and line

numbers on documents they refused to make avail-

able to anyone else. And at one point, a reporter who
learned of a Supersub meeting being held on a Sun-

day afternoon was barred from entering the Legisla-

tive Office Building on the orders of a committee

member whom the security guard would not iden-

tify.
Despite these hitches and jolts in the reform

process, the leadership-and even some legislators

in what Sen. Charles W. Hipps (D-Haywood) calls

"the followership"- say the rules could work better

with a little fine -tuning.
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Fine-Tuning Would Help

"The rules definitely gave us more time to debate

the majority of bills by having deadlines," says
Jordan, a Democrat who invested considerable per-

sonal and political prestige in their success. "The
session itself was considerably longer than we

wanted it to be, but there were a lot of reasons for

that."

One reason is that with the state budget close to

$10 billion annually, and state government opera-

tions becoming more complex, a six-month "long"

session in odd-numbered years may well be the

norm. But Jordan has also hinted on occasion that

foot-dragging by the House leadership undercut

reform efforts in 1987. Watkins and Jordan have a
little-disguised personal distaste for each other, and

relations between Ramsey and Jordan are polite but

restrained.

Jordan concedes that the budget reforms didn't

work out as well as he hoped, but compared the Su-

persub process to preliminary internal deliberations

among the governor's budget advisers. "I think at

some point, there's always a balancing act that you
have to do between [informal] advisory and open

meetings," Jordan says. "Whatever is decided, the

, I IIIIII
LEG1 L.ATIVE
CAFETERIA

purpose is to try to get the right recommendation out
in the open."

Nevertheless, Jordan says he hopes to discuss

suggestions for reforming the reform rules with

Ramsey before this summer's "short" session. "I'm

satisfied we have ways to improve them," he says.
Ramsey, for his part, contends that the rules

changes "have had some benefit. They haven't

worked as smooth and as effectively as some mem-
bers thought they would.... But that doesn't bother

me."

The Speaker denied that the House leadership

deliberately undercut reform efforts, although he did
note that most major rules changes must be adopted

and enforced by both chambers to be effective. And

while he says he would welcome further suggestions

from Jordan, he adds, "The system is working al-
ready. I don't hear complaints from the members.

The Republicans are going to bellyache, because

they're in the minority, and they don'trun the show."
House minority leader Betsy L. Cochrane (R-

Davie) has been a prominent critic, but Cochrane

believes the reforms, while far from perfect, were an
improvement from past sessions. "The jury's still

out," Cochrane said. "I think the process was im-
proved. The problem was the politics."
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This  News and Observer  cartoon mocked the "code" spoken in a Budget Supersub meeting.
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Table 1. Assessment of Reforms in the 1987 Legislative Budget Process

1987 Budget Process

Reforms Announced
Actions Taken

Failures Successes

1. To impose a series of deadlines 1987 was the third

for introduction and longest legislative

processing of bills to shorten session in history

the length of the legislative (137 legislative

session. days) and the

adjournment date

(August 14) was the

latest ever.

2. To prohibit insertion of special The Senate passed a

provisions into budget bills bill banning special

which amend state laws but provisions, but the

which are unrelated to the House didn't. There

budget. still were more than

50 special
provisions in three

budget bills.

3. To expand the "Supersub" budget

committee in order to get more

legislators involved in passage

of the state budget.

1987 budget bills

contained the least

number of special

provisions in a

regular session since

1981, and fewer special

provisions contained

major policy decisions

unrelated to the budget.

The Senate added 12

members to the

"Supersub," the
House none.

However, the final

budget bills were

drafted by the small

group of legislators

that usually drafts

the budget.  -table continued

Modest Success Stories

Hipps may have summed up the ambivalent re-

view best: "I think the rules changes made for a

significant change in the atmosphere. But I'm not

sure we ultimately accomplished what we meant to

change."

One set of rules that did provide a modest

success involved the pork barrel process-the cus-
tom of distributing small appropriations for pet

projects in the districts of legislators in good stand-

ing with the leadership. The barrel was anything but

sealed forever, as some critics would prefer. But its

contents were ladled out more openly and fairly than

in the past, many observers agree. The chief reform

was a requirement, tested in 1986 and adopted per-
manently last year, that all pork barrel requests be

submitted in separate bills, rather than in private

memos to appropriations committee chairmen 8 As

a result, there was more time for the public and the

media to scrutinize what legislators asked for, and

what they got.
Mostly as a result of the pork barrel bill require-

ment, the House and Senate processed an unprece-
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Table 1. Assessment of Reforms in the 1987 Legislative Budget Process
continued

1987  Budget Process  Actions Taken
Reforms Announced Failures Successes

4. To open the meetings of the Early meetings of the

"Supersub" budget committee "Supersub" were

to the public. closed, with one

meeting conducted

in code so that only
legislators knew

what was going on.
Later in the process, full

public access was
granted.

5. To make the pork barrel process

more open and fairer.

-Table prepared by Ran Coble

dented volume of legislation in 1987. Legislators

dunked into the hopper 2,166 House bills and 1,557

Senate bills, compared with 1985's record totals of

1,424 and 854, respectively.

Despite the 63 percent increase in the number of

bills filed, the number of ratified session laws rose

only from 793 in 1985 to 879 in 1987, an 11 percent
rise. But that statistic is somewhat misleading.

Joseph S. Ferrell, who researches legislative issues

at UNC's Institute of Government, has identified at
least 673 House bills and 461 Senate bills that were
incorporated into omnibus bills .9 If those were

A. The process was more

open because all pork
barrel requests had to

be introduced early and
in separate bills.

B. The process was fairer
in that nearly all 170

legislators-Democrats

and Republicans-got
a share.

C. There were fewer
constitutionally

questionable projects.
D. Allocations among the

100 counties became
fairer.

counted as separate bills, the number of ratified laws

would soar through the assembly's copper-topped
roof.

And while the bill deadlines shifted the legisla-

tive staff's crunch period to an earlier date-from

July to May-they also allowed time to do more

careful work on the budget bills, according to Gerry

F. Cohen, director of the legislature's Bill Drafting

Division. "It was harder for us to give as much indi-
vidual attention to each bill," Cohen says. "But the

most important thing I found that having the bill

introduction deadline did was to allow the legal staff
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to spend more time on the budget process as a

whole."
The legislature also appears to have begun to

come to grips with the special provisions abuse

problem. Although the General Assembly has not

eliminated  non-germane special budget provisions,
it has limited them-to about 50 in the three main

budget bills in the 1987  session. That is the fewest

number of special provisions  in a regular session of

the legislature since 1981, and indicates that the

leadership has made progress  in limiting the number

of special provisions unrelated to the budget. Hipps,

who has carved a niche for himself as the scourge of

special provisions, thinks the reforms have worked.
"Before, I had to convince people not only that I had

found these awful things but also that we shouldn't

have them. Now, maybe we're keeping them from

happening in the first place."

The challenge for the future seems to lie in how

willing the legislative leadership is to enforce the

rules already on thebooks, particularly in discretion-

ary areas such as the operations of the Supersub. No
formal rules apply to that body, because it techni-

cally does not exist, at least on paper.

But, then, paper is the only place any effort at

legislative reform exists- unless  the leadership of

both houses has thepolitical will-power to back it up.

FOOTNOTES
'Rule 41 ,  Permanent  Rules of the 1987  Senate; and Rule

31.1, Rules of the 1987  House of Representatives.

2The 1971  regular session , which  convened  January 13 and

adjourned July 21, had 160 legislative  days, including 22 Satur-

day sessions where little ornolegislation was handled. The 1983

regular session, which convened  January 12 and adjourned July

22, had 137 legislative  dates.  The 1987 session had 135 legisla-

tive days.

3For more ,  see Ran Coble , "Special Provisions  in Budget

Bills: A Pandora's Box forNorth Carolina Citizens;'N.C. Center

for Public Policy Research, June  1986 ; "N.C. Center Says 1986

Legislature  Continued Abuse of  Special  Provisions  in Budget

Bills," press release, N.C. Center for Public Policy  Research,
March 2, 1987; and Paul T. O'Connor, "Reforming  Pork Barrel,

Special Provisions, and the  Appropriations Process Is There

Less Than Meets the  Eye?", North Carolina  Insight,  Vol. 9, No.

3, March 1987, pp. 96-99.

4Rule 42.4, Permanent Rules of the 1987  Senate.

5 Chapter 830 (HB 1515) of the 1987  Session Laws.

6 Chapter 480 (SB 115) of the 1987 Session Laws;  and House
Resolution 2166, adopted August 14, 1987.

7 Chapter 524 (HB 1628) of the 1987  Session Laws contin-

ued general  budget  spending at constant levels ;  Chapter 703

(SB 1556 )  continued certain special provisions  related to the

budget.
8Rule 40.1, Permanent Rules  of the 1987  Senate. See also

Seth Effron, "Eating High on the  Hog: How the Pork Barrel
Spending Process  Has Changed  in the  Last 10 Years ,"  North

Carolina Insight,  Vol. 10, No. 1, October 1987, pp. 19-26.

9 Chapter 830 (HB 1515) and Chapter 873 (HB 1) of the 1987
Session Laws.

IN THE COURTS
-continued from page 120

refused to follow the  Leon  case and relied on their state constitu-

tions to exclude evidence in criminal trials that was seized as the

result  of an invalid search warrant.

3  Miller  v. California,  413 U.S. 15,37 L. Ed. 2d 419,93 S.Ct.
2706 (1972). The Oregon Supreme Court rejected the  Miller

rule ,  reasoning that its state Constitution  -  written by "rugged

and robust individuals dedicated to founding a free society

unfettered by governmental imposition of some people's views

of morality on the free expression of others" -  allowed consent-
ing adults to buy or see whatever they wanted.  Oregon v. Henry,

302 Or. 510, 732 P2d 9 (1987).
4 James G. Exum, "Dusting Off Our State Constitution," The

North Carolina State Bar Quarterly,  Spring 1986, pp. 6-9.

5 William J. Brennan, "State Constitutions and the Protection

of Individual Rights," 90  Harvard Law Review 503  (1977).

6 320 N.C. 297,357 S.E.2d 622 (1987).
7 Justice Martin and Justice Henry Frye voted to support the

opinion. Justices Meyer, Burley Mitchell and Willis Whichard
concurred in the result but set forth different reasons. Justice

John Webb  dissented.

8 320 N.C. at page 310.

9 320 N.C. at page 311.
to

"An Ordinance Regulating Businesses Providing Male or

Female Companionship,"  enacted June 19, 1985, and amended

July 1, 1985.

11  Treants Enterprises, Inc. v. Onslow County,  320 N.C. 776,

779 (1987), affirming 83 N.C App. 345,350 S.E.2d 365 (1986).

Justice Webb did not participate in the decision.
12Article I, Section 1 gives the people the right to "life, liberty,

the enjoyment of the fruits of their own labor, and the pursuit of

happiness ."  Section 19 provides that no person shall be "de-

prived of his life, liberty, or property, but by the law of the land."

To pass these requirements ,  a regulatory law must be rationally

related to a substantial government purpose and cannot  be overly

broad.

How can you tell who's who

in the legislature?

By reading the 1987-88 edition of...

ARTICLE II
A Guide  to the  N.C. Legislature

Complete with past legislative
effectiveness rankings compiled by

the N.C. Center for Public Policy Research.

Also, information on each of the

legislator's occupation, education,

committee assignments, and voting record.

So give us a call at 832-2839, and ask for a

copy of our who's who-Article II
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Attention  All Role Models  and Facilitators  of the  Learning  Process:

We agree with the writer of the attached, our latest offering in a notable series of

Memorable Memoranda. When we were students, we often were affected (and - dare

we admit it ? - disaffected) by offices that not only were in disarray, but also

unorganized and messy. The triple whammy in any setting, we've always thought.

Simply horrid.

And in places of primary interface! We have no idea what that means, but it cer-

tainly sounds important -especially when you dangle a clause that could virtually

repel someone out the door of a place of primary interface! Egad, enough is enough!

From now on, no more inappropriate and unprofessional graffiti. Only appropriate

and professional graffiti will be permitted. So stand up straight, go clean your room,

and send any candidates for Memorable Memo to  Insight.  Right Now. Go on. Hup,

toop , threep, forp ....
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